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l. INTRODUCTION
Three centuries before Christ, Aristotle postulated that an essential
element of a stable democracy is the presence of a landholding middle
class-a group of citizens having an intrinsic interest in the effective functioning of the state.1 He perceived that a home is more than just shelter; it
provides the individual with an interest in the success of the commonwealth.
This theory takes on special importance today as the press of urban living
presents a serious challenge to the ability of our present system to provide
adequate living conditions for our citizenry.
At present, our population is 205 million; it will double in the next 40
to 60 years.2 This influx, under present growth patterns, will seek to settle
in an area described by census statisticians as "urban.''3 In 1960, 70 percent
0
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00
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t The authors wish to e.\.Jlress their appreciation to Mr. Steven Segal, J.D., University of Houston, Bates College of Law, for his research assistance.
1. In Aristotle's "polity" only citizens would be able to own land, since "affluence
is a necessary qualification of our citizens." ArusTon.E, PoLlTlcs, Book IV, chap. 9.
The most stable and secure form of state is that in which the middle class dominates.
When there are e."rtremes of poverty and wealth, the polity is in most serious danger. Id.
at Book VI, chap. 11.
2. U.S. BUREAU oF THE CENsus, STATISTICAL AnsntAcr OF nm UNrrED STATES:
1970 5, 6, tables 2 and 3 (1970) [hereinafter cited as 1970 STATISTICAL AnsntAcr].
3. The Census Bureau defines "urban" to encompass: (a) places of 2,500 inlrnbitants or more incorporated as cities, boroughs, villages, and towns (except towns in
New England, New York, and Wisconsin); (b) tlie densely settled urban fruige, whetl1er
incorporated or unincorporated, of urbanized are3S; ( c) towns in New England and
townships in New Jersey and Pennsylvania which contain no incorporated municipalities
as subdivisions and have either 25,000 inhabitants or more or a population of 2,500 to
25,000 and a density of 1,500 persons or more per square mile; (d) counties in states
other than the New England States, New Jersey, and Pennsylvania that have no incorporated municipalities within their bounclaries and have a density of 1,500 persons
or more per square mile; and ( e) unincorporated places of 2,500 inhabitants or more.
1970 STATISTICAL .ABSTRACT at 2. "Metropolitan" population is defined in terms of those
living in Standard Metropolitan Statistical Areas (SMSA's), areas containing at least one
central city or "hvin cities" with a population of 50,000 or more and those adjacent
regions which are "metropolitan in character" and "economically and socially integrated."
Id. See J. BoLLENs & A. ScmrANDT, THE METROPOLIS 6-9, fig. 2 at 12 ( 1965).
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of our population was urban; by 1980, it will be 80 percent. 4 It is suburbia,
where most of our urban residents presently reside, that will absorb the
preponderance of this increase. 5 With these multitudes will come the
problem of congestion, adequate education, transportation, air and water
pollution, recreational facilities, unemployment, crime, taxation, and racial
strife.6 Assuming we could provide shelter for our increasing population,
what kind of life would they lead?
Even if the system could physically provide the dwellings necessary
to accommodate this urban growth, there remains the depressing fact that
most family units cannot afford the type of housing presently being produced by the private sector.7 It is estimated that, as of 1968, some 25.4
million Americans, approximately 13 percent of our populace, lived on incomes below the Social Security Administration's poverty level. 8 Frequently
denied access to the suburbs and their job markets, lacking the resources
necessary to purchase decent housing, 9 they are left behind in slums or

4. See 1970 STATISTICAL ABSTRACr 16, table 15; E BANFmD, Tim UNnEAVELY
Crry 4-5 (1970); Future Growth of Major U.S. Urban Regions, 26 URBAN LAND 1
(1967). "Nearly two-thirds of the U.S. population is located in the 233 SMSA's compared
with only 55 percent in 1940." CoMMAn-rEz FOR ECONOMIC DEVELOPMENT RSspiNa
GovmumNT N ME'roPoLrrAN AREAS 12 (1970). See Moiler, The Population of the
United States in the Last Third of the Twentieth Century, in PLANNINc ron Divrnsrry
AND CHOICE 101 (S.Anderson ed. 1968).
5. See 1970 STATISTICAL ABsTRACr 16-21; URBAN LAND INSTrrEu, Tim Co MUNrrY Bumrmns HANDBoox 4 n.6 (1968) [hereinafter cited as ULI HANDBooK].
6. See Davidoff, Davidoff, & Cold, Suburban Action: Advocate Planning for an
Open Society, 36 J.AM. INST. PrNNmS 12 (1970); Labovitz, Racial Change Comes lo
the Suburbs, in PLANNING 1970 145 (American Society of Planning Officials, 1970)
suggests the extent to which these problems are already being felt in suburbia.
7.

Kempster, Subsidies to Aid "Forgotten'Man, Washington Post, Jan. 23, 1971,

§ D, at 14, col. 3.
8. 1970 STATISCAL ABSTnACT 328, table 499. In 1968 the Social Security standard provided for an annual income of $3,553 for an urban family of four, Id.at 327,
table 498. See Hearingson H.R. 12080 before the Senate Comm. on Finance, 0th Cong.,
1st Sess., pt. 1, at 310-19 (1967); Orshandsky, Counting the Poor: Another Look at
the Poverty Profile, POVERTY IN AMmucA 42 (L.A. Ferman, J.L. Kornbluth & A. Haber
eds. 1965). Chapter One of the latter work suggests the varied attempts to define
"poverty."

If we were to employ more liberal standards of need, the numbers would rise
astronomically. For example, Senator Joseph Clark's 1969 estimate that an urban family
of four requires $6,268 annually to live in low to moderate circumstances would encompass about 50 percent of the populace. Hearings on Examination of the War on Poverty
Before the Subcomm. on Employment, Manpower, and Poverty of the Senate Comm. on
Labor and Public Welfare, 90th Cong., 1st Sess., pt. 1, at 2 (1967). The recent study
of the cost of living in 39 metropolitan areas and several nonmetropolitan regions by the
Bureau of Labor Statistics estimated that it would cost $9,076 for a "moderate" level
of living, $5,915 for a 'lower" level of living and $13,050 for a "higher" level of living.
U.S. BuREAu OF LABOR STATISTICS, DEm"T OF LABOR, BuLL. No. 1570-5, TnREE STAN4DARS OF LIVING FOR AN URBAN FAmIy OF FoUR PERSONS 6 (1969). Frequently local

data on the cost of living is available as an alternative to these national standards.
9. The Kerner Commission report indicated that current housing costs averaged
$14,400 per unit under the Sec. 221(d) (3) federal low-interest rate program, making
the typical rental for a two-bedroom unit $110 per month. This would require a minimum
annual income of $5,300. REPORT or THE NATIONAL ADVISORY COMUiSSION ON CIVIL

DISOnDEnS 261 (1968)

[hereinafter cited as KERNm REPORT].
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dilapidated houses, 10 condemned to an existence of physical and psychic
suffering, without hope or stimulus for an improved life style."' If these
members of society are to support the system, it is essential that they identify
with it-they must have an intrinsic interest in the commonwealth.u
In the next decade, housing production must double if we are to meet
demand posed by our increasing population and replace subhousing
the
3
Indeed, President Nixon, in his recent message on
housing.'
standard
population growth, cited a report of the National Commission on Urban
Growth on the need for 100 new communities averaging 100,000 people
each and ten new communities averaging at least one million persons.
However, this would accommodate only one-fifth of the projected population increase over the next 30 years. 14 In evaluating the housing needs of
the poverty sector, the Kerner Commission recommended provision of
600,000 low and moderate income housing units in 1969 and 6 million
housing units over the next five years.' 5 The problem becomes critical when
it

is recognized that the public housing program produced only about

650,000 low-rent housing units between 1937 and 1967.16
The focus of this study will be on the basic processes of urban growththe manner in which raw acreage is selected and planned for community
living prior to actual housing construction'--and on the influences that
determine the character of the environment. The developmental process
will be perceived as a series of decisions which will affect not only the
1O. It is estimated that six million families presently live in substandard housing.
Hearings on Housing and UrbanDevelopment Legislation of 1968 before the Subcomm.
on Housing and Urban Affairs of the Senate Comm. on Banking and Currency, 90th
Cong., 2nd Sess., pt. 1, at 66 (1968).
11. On the poverty life style, see Crr=ms' BoAnD OF INQunmY InTo HuNcml AND
MLUNUT-rnoN IN THE UNITED STATES, HUNGEn U.S.A. 16-38 (1968); M. HAmuNcro.,
THE OTE AimcA (1962); MENTAL HEALTH OF THE PooR (F. Reissman, J. Cohen
& A. Pearl eds. 1964); PovmirY IN A.mucA (rev. ed. L. Ferman, J.Korbluth & A.
Haber eds. 1968); PovErry IN AiamucA (M. Gordon ed. 1965).
12. A similar premise is suggested in B. LANDER, TOWARDS AN UNDERSTANDMN OF
JuvEzN= DELuNQrENcY 79 (1954).

13. 1968 Housing Hearings, supra note 10, at 28. On the congressional estimate
of 26 million new or rehabilitated units in the next decade, refer to note 2.5 infra. To
achieve this goal, the National Association of Housing and Redevelopment officials
estimated that the private market must produce two million units annually and the
public sector, 600,000. At the present time, the private sector is building about 1.3
million units annually and the public programs are producing about 450,000. Washington
Post, Feb. 8, 1971, § A, at 2, cols. 1 & 2.
14. Address by President Nixon to the U.S. Congress, REATxrv- To PoPuLATxo.
GRowTa, H.R. Doc. No. 91-139, 91st Cong., 1st Sess., at 4-5 (1969).
15.

KERNER REPORT 260.

16. Id. at 262. In contrast, in a 34 year span, FHA guarantees have resulted in
construction of over 10 million middle and upper income units. Id. at 260. Nevertheless,
considering both public and private housing, six percent fewer dwelling units were built
in the 1960's than in the 1950's. Washington Post, Feb. 8, 1971, § A, at 2, cols. 1 & 2.
See Comment, Housing Codes and a Tort of Slumlordism, 8 Hous. L. REv. 522, 523
(1971).
17. This is the definition of "development" which will be used in this article.
Traditionally, the term "subdividing" has included only the conversion of raw acreage to
subdivided lots, occasionally with offsite improvements. The advent of tract development
would also require consideration of construction and sale of completed homes.
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quantity of available housing but also the quality of our life style.' Our
approach is descriptive-we are concerned with the nature of the subdivision process. The process of land acquisition and land planning,"0 the
manner in which the development is financed, 20 and the varied controls
introduced through the public sector will be discussed. 21 The article is,
however, analytic and normative in that an end product is identified-a
developed community capable of providing a meaningful life style. This
article will also assess the decisional processes affecting the achievement
of this prototypal community.
The concern is not merely with the problem of producing a sufficient
quantity of housing for the future or even assuring equality of housing
opportunity. There must also be a recognition that in meeting these two
challenges, we may fail to meet a third challenge-the need to produce an
environment reflecting humanistic values. The phrases "urban sprawl,"
"ticky tacky homes," and "suburban wasteland" are perhaps excessively
dramatic forms of expressing concern over the lack of meaningful planning
in modern land development. This concern includes not only the fashioning
of the physical environment through site planning and housing construction
but also the social and economic dimensions of planning. This article,
however, is not intended as another denunciation of the suburban life style.
Our appeal instead will be directed toward the need for preserving free
choice in the housing market, the necessity for variation and diversity
within the larger community, and the need for reexamining the values to
be derived from community living. Of ultimate concern will be the ability
of the decisional processes influencing the character of land development
to incorporate such considerations.
The decisional influences referred to above will be conceptualized as
a product of the interactions of a variety of decisionmakers. The developer
does not act in a vacuum but operates in the context of a variety of external
influences. The ultimate product of the housebuilding process will be some
resolution of this myriad of external influences. Students of decisionmaking,
however, have differed considerably on the nature of decisional action.
Some have approached it as a rational, means-end type of behavior in which
the dimensions of the problem are defined, alternative solutions are proposed, a particular goal is selected, and appropriate means are prescribed.
In the logical method, "action follows upon a decision and the decision is
the outcome of an inquiry, comparison of alternatives, weighing of facts;

18. The decisionmaking approach to real estate is well illustrated by A.
& H. HoYT, REAL EsTATE (5th ed., 1966).
19. See p. 197, 207 infra.
20. See p. 221 infra.
21. See p. 234 infra.
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deliberating or thinking has intervened."2 Others approach decisionmaking
in incremental terms, a more haphazard behavior-a theory of incremental
adjustment to conditions of bounded rationality.2 Under this approach,
there are at best only successive limited comparisons of alternatives; a
gradual approximation by the decisionmaker toward some ill-defined objectives. However, in either model, and the latter seems more appropriate
given the fragmented character of modem housebuilding, 4 the behavior is
purposive in that it postulates the existence of a goal, however vaguely
defined, toward which action is taken.
The analysis of this article, then, will assess the goals which motivate
in the land development process and the values that serve as
actors
the
criteria for judging the desired course of action. As will be frequently noted,
a home is more than a place of shelter. It suggests membership in a community and enjoyment of the amenities of life. Our assessment of the housing
industry must not be framed solely in terms of number of units produced
but must include the impact of decisions made during the development
process on the life styles of our citizens. An inquiry into the role of financing
institutions must reflect more than the availability of funds to meet the
demand for credit-it must reflect a concern with the influence of the
financing agents on the character of the ultimate product. Any interest in
the response of the public sector to the housebuilding process must extend
beyond the character of the legal tools to the use of these tools to achieve
the defined goal of American housing policy---"a decent home and a suitable
living environment for every American family."

22.

Dewey, Logical Method and Law, 10 Cozmr. L.Q. 17 (1924). Julius Cohen

suggests that the essence of a legislative proposal lies in an assessment of a fact situation, a means-end hypothesis that a certain means would be appropriate to the desired

end, and an instrumental value iudgment that the intermediate ends would be conducive
to more general goals. Cohen, Hearing on a Bill: Legislatie Folklorc?, 37 ?Mn. L. REv.
34 (1952). See I. Bnoss, DESIGN FOR DEcISION (1953); IV. CmmcmuN, Pn icrmoN
AND OpIi.AL DEcISION (1961); Y. DRoR, Puniuc PorcYmmuiN
(1968); H. SIMON, MODMS OF MAN (1957).

RxaNED ch. 12

23. Lindblom, The Science of Muddling Through, 19 Pun. AN. 1M,. 79 (1959).
See D. BRAYBROOKS & C. L]NDBLOm , A STRATEGY OF DEcmsio: PoaCY EvALuATION
AS A SociM PRocEss (1963); Rt. Dmam & C. LInmBom, PoLrncs, Econo~ucs, AND
82-85 (1953).
vVWAr
24. See p. 194 infra.
25. Housing Act of 1949, 42 U.S.C. § 1441 (1964), as amended (Supp. V, 1970).
In amending the Act in 1968, Congress declared:
The Congress finds that the supply of the Nations housing is not increasing
rapidly enough to meet the national housing goal, established in the Housing

Act of 1949, of the "realization as soon as feasible of the goal of a decent

home and a suitable living environment for every American Family." The

Congress reaffirms this national housing goal and determines that it can be

substantially achieved within the next decade by the construction or rehabilitation of twenty-six million housing units, six million of these for low and
moderate income families.
Housing and Urban Development Act of 1968, 42 U.S.C. § 1441a (Supp. V, 1970). See
Housing and Urban Development Act of 1968, 12 U.S.C. § 1701t (Supp. V, 1970).
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II. Tim SUBDIVISION PRocEss
A. Private Decisionmakers: The HousebuildingIndustry
In the early part of the century, land use was essentially a product of
uncontrolled speculation. An individual seeking a quick profit would pur2
chase a tract of undeveloped land, lay out boundaries, and record a plat. 1
If the real estate market experienced an upturn or if the community absorbed the cost of installing offsite improvements, the speculator-subdivider
realized his profit. If the venture failed to materialize, the speculator would
seek greener pastures in another locality leaving behind a wasteland of
depressed property values and tax delinquency. The speculative character
of the subdivision process in this era naturally caused the creation of subdivisions far in excess of any reasonable estimate of the future need and
27
with little attention to the amenities of community life.
The role of the speculator-subdivider has diminished considerably in
the present-day land development process. There remains, however, the
question of whether he has been replaced by an industry more responsive
to consumer and community needs and demands. The basic fact is that
the type of housing produced over the last 30 or 40 years has only slightly
changed. Whether this reflects a lack of fundamental change in consumer
needs and desires or a building industry generally unresponsive to changing
social patterns is difficult to ascertain. Perhaps this relationship between
consumer needs and preferences and housing industry output28 can be
clarified by at least a cursory appreciation of the character of the present
decisionmakers constituting the housebuilding industry. It can be accepted
as an initial premise that the housing industry controls a substantial part
of the wealth generated in this country, thus possessing the influence and
26. Plat recordation in this period was not generally used as a device to control
land development. It was primarily designed to assure competence in surveylng the lot
boundaries and legal title in the subdivider to prevent fraud. See Frey, Subdivision
Control and Planning, 1961 U. ILL. L.F. 411, 440 n.77; Reps, Control of Land Subdivision by Municipal PlanningBoards, 40 ConNa L.Q. 258 (1955).
27. The experience of Chicago provides an excellent example of the havoc produced by this form of land use. As a result of speculative subdividing, there were over
250,000 parcels of tax delinquent land in Chicago by 1946. The cost of assessment alone
on this land was over $1,000,000 in Cook County. Note, An Analysis of Subdivision
Control Legislation, 28 IND. L.J. 544, 545-46 n.7-8 (1953). It has been estimated that
in the 1920's, enough land was subdivided to house 18,000,000 people. A. DouNM,
MODERN REAL ESTATE TRANSACTIoNs 3 (2d ed. 1958). The peak of this speculative
era was reached in 1926 when 120,000 lots were created. The excessive character of this
subdividing can be appreciated when this figure is compared with the 20,000 lots ubdivided annually between 1910 and 1920. H. MoNcHOW, SEVENTY YEARS or RAL
ESTATE SUBDvMInnw IN THE REcioN oF CHicAGo 80 (1939). "From 1918 to 1926 the
population of Chicago increased 35 percent ...and the number of lots subdivided in
the Chicago Metropolitan Region increased 3,000 per cent." H. Hoir, ON. HuNmum
YEARS oF LAND VALUES rN CIcAGo 237 (1933). On the New York experience, see 11.
CORNIcK, PREMATURE SUBDMSIONS AND ITS CONSEQUENCES: PRonLEMRs CREATED BY 'I
PREMATURE SuBDIVISION OF URBAN LANDS IN SELCTED METROPOLITAN DISTiucrs IN
THE STATE OF NEW Yonx (1938).
28. It is often argued that our housing patterns are matters of institutional choices
and inertia, rather than "marketplace economics." See generally C. BELL, Tim EcoNoMucs oF THE GHETTo ch. 3, 4 (1970).
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power associated with great accumulations of wealth. Housing production
generates about 10 to 11 percent of our gross national product each year,
amounting in 1969 to approximately $90 billion of our nearly trillion dollar
economy. It has been suggested that another $50 billion of the GNP can be
attributed to the multiplier effect of the housebuilding industry's activity.P
Nearly one-third of the capital invested by the housing industry was devoted
to residential construction, producing slightly more than one million new
single-family residential units annually.s0 The possessors of this wealth,
however, are far from a homogeneous body of individuals engaged in a
common activity and possessing common interests. In fact, perhaps the
most outstanding characteristic of the present housing industry is its heterogeneous, fragmented character.3 '
Some developers, in fact, produce no housing product at all. About 15
percent of the membership of the National Association of Homebuilders
(NAHB) can be classified as land developers.-" This segment of the industry invests time, talent, and capital to create subdivided land complete with
offsite improvements, e.g., streets, curbs, and gutters. The land is then
sold to a lot-buyer, custom-builder, or small scale builder who constructs
and sells the dwelling unit. Subdivider-developers have no direct commercial relationship with the ultimate home buyer.
It is, however, the "merchant builder," tract builder, or operative
builder, constituting about 30 percent of NAHB memberships that is
primarily responsible for the quantity and quality of housing output.
Essentially a post-World War II phenomenon, he not only does everything
performed by the subdivider-developer but also constructs and sells the
completed home to the ultimate purchaser. The entire process is integrated
into a single package.4 The increasing dominance of this form of develop29. M. Stmficmmsr & S. FtNEuEL, PnOFLE OF THE Buuan 2 (1970).
30. Id. at 1.
31. See G. BmYmR,HousiNG AND Socrur- 212-16 (1965); S. MASEL, HoUsEBUILDING IN TRANsrTON 21 (1953); M. MmLERsON, R. Tmurr & W. NVarn&,ro., HousING PEoPLE AN Crrms 105-07 (1962); McBride & Clawson, Ncgotiation and Land
Conversion, 36 J. Am. INST. PLANNEns 22, 25-27 (1970).

32. M. StrmrcmisT & S. FnazsrmL, supra note 29, at 16.
33. Id.
34. In Chicago, operative builders accounted for 41 percent of all sales in 1949,
roughly 70 percent in 1955, and even higher percentages in recent years. Special Report prepared for Arthur T. McIntosh & Co., CHANGES ON THE MARKETMG OF REsmzTIIL LAND IN THE CmcAGo ARa, 1920-1959 9 (1960). See gencrally E. EIcE &

M. KAPLAN, THE Coiaorrv BunmLzas 20-27, 36-53 (1967).

srT
This report also quotes the following suggestion from A BLuEP

FOR PnoFrr,

published by the United States Gypsum Company:
It is rarely practical for a builder of less than 30 or 40unitstoconsiderthe
purchase of raw land. Builders of 40 to 100 units should normally subcontract most if not all, of the operations entailed in the development of land.

Builders of 100 or more units should consider the economies of performing
as many of the less specialized operations as possible themselves.
The McIntosh report then reaches the following conclusion:
More and more of the home building market has been passing into the hands
of the large organizations who can be (and usually are) not dependent on
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ment, however, has not ended the fragmented character of the housebuilding
industry. Of the builders of single-family dwelling units, about 58 percent
build less than 25 housing units per year. 3 Usually organized as a proprietorship or partnership, these small scale builders are frequently
undercapitalized and overextended. Their survival depends on quick
turnover within a limited time and with limited capital commitment.
Another 10 percent of the single-family residential volume is produced by
middle-sized builders. 36 Tending to incorporate as their operation grows,
these builders produce between 26 and 50 houses annually. Only 25 percent
of all NAHB merchant builders can be classified as large-scale builders
producing more than fifty units per year.37 Nevertheless, this segment of
the industry is responsible for over 60 percent of the annual residential con38
struction.
Finally, there is the "community builder"-"an owner of a large,
contiguous parcel of land (2500 acres or more) who aims to apply the best
known techniques of planning to develop industrial, commercial, residential,
and public facilities, as well as amenities not normally found in new
suburban developments." 39 While a number of factors differentiate this
class of developer from the merchant builder, perhaps the most important
is the character of the product.40 The community builder does not construct
and sell houses; he does not deal directly with the ultimate housing consumer. He prepares the site and then deals with subcontractors who produce
and sell the housing units. Unlike the merchant builder, the community
builder is not dependant on quick turnover of houses. It is a primary
characteristic of the community builder that his involvement with the
project is designed to be continuing; his product of a complete community
envisions a long-range commitment. The community builder represents,
then, an organizational pyramiding of the industry rather than a fundamentally unique entity.
It is these large-scale merchant and community builders who will be
of special interest for the present analysis. Operating a complete
organization, while backed by extensive financial resources, these developers
offer the best hope for supplying the homes and environmental conditions
41
required to satisfy the challenges posed by urban growth.
the land subdivider for the purchase of acreage. A smaller and smaller

percentage of the market remains for the small-volume operator and the

owner-builder, who traditionally have depended on the subdivider to provide
improved sites, ready for residential use.
35. M. SUMICHREST & S. FRANKE, supra note 29, at 108.
36. Id.
37. Id. See E. Excrmu=x & M. KAPLAN, supra note 34, at 38; Wendt, Large-Scale
Community Development, 22 J. oF FINANCE 220 (1967).
38. M. SUmcRHEsT & S. FArANxE, supra note 29 at 108, table 12-B.
39. E. EicrmEa & M. KAPruN, supra note 34, at x.
40. See id. at 20-22, on the differences between a merchant and a community
builder.
41. A case in point is Centex Construction Company, Inc., whose home office is
located in Dallas, Texas, and which is backed by the vast resources of the Murchison
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Land Acquisition

Regardless of the character of the builder, the availability of land
suitable for development is a primary consideration. Since the United States
has 2,271 million acres of land, only one percent of which is classified as
"urban,"- it would seem that the supply of potential building sites would
be plentiful. However, not all of this acreage is capable of being developed
at reasonable costs. Further, and perhaps most important, land development
is not geographically dispersed. For reasons to be discussed later, most
new housing developments continue to occur around existing urban centers.
This fact not only explains the relative scarcity of land but also the soaring
costs of land acquisition.
There is little question that land values have an important bearing on
the intensity and character of land use; the soaring magnitude of land costs
poses a serious problem for even the largest of developers. Recent findings
indicate a 53 percent increase in the average values of lots occupied by
single homes in the last decade and an 86 percent rise in the average value
of vacant land. Land today accounts for approximately 20 to 40 percent of
the total value of real estate.43 The chart"s on the following page suggests
the impact of land costs on the price of finished but unimproved lots for all
types of realty. The price of finished land has thus risen disproportionately
to the increases in land prepared. If the years 1965 to 1970 are used as a
guideline, this disparity becomes evident-while the costs of finished lots
rose 15 percent, the cost of the raw land rose 30 percent. 45
While the availability and cost of raw land tend to decrease as the
distance from the central city increases, greater distances from the central
city may well mean higher development costs and reduced marketability
of the final product. In fact, real estate syndicates which have the resources
to permit holding vacant land for an extended period of time, often reap
Brothers. The scope of its activity can be ascertained from the fact that ten years after
its inception in 1950, Center had constructed over 30,000 housing units with a total
valuation exceeding $480 million. Its subdivisions are located in Texas, California,
Illinois, Idaho, Oklahoma, Kansas, Arkansas, Louisiana, Indiana, Florida, Hawaii,
Alaska, and Puerto Rico. CENx CoNsTnucrioN ComPrv, Ic. (published by the
Company-undated).
Similarly, F. & S. Construction Company Inc., has constructed over 17,000 homes
in 23 localities in Arizona, New Mexico, Utah, Colorado, Ohio and Illinois. These
properties have been valued at over $250 million. F. & S. Co.Nsmucriox CoPrtpAvHoFkrNAN ESTATES (published by the company-undated).
Perhaps the best kmown of the large-scale builders is Levitt and Sons which is

largely responsible for introducing mass production techniques to the housebuilding

industry. William Levitt expressed the basic philosophy of the operative builder:
"Everything that is wrong with United States housing-high prices, slow production,

labor troubles, archaic building codes-can be licked by size." E. RAcILis & J.
MARQ Ess, THE LANDLORDS 231 (1963). See H. GANs, THE LEvrrro,.%:Ens 3-5 (1967).
42. M. Sumacpm= & S. FRArErsL, supra note 29, at 38.
43. A. MLuqvEL, THREE LAND BESEACH STUDIs vi (National Committee on
Urban Problems, Research Report No. 12, 1968); ULI HA.NDBOo, 38. SCe Prices of
Land Near a Plateau, Bus. WERE, June 20, 1970, at 30, col. 1.
44. M. Suc
i= & S. FaANEL, supra note 29, at 02, 24.
45. Id. at 37.
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NATIONAL PRICE AVERAGES FOR FINISHED LOTS
Price

Sq. Footage

Price/Sq.Ft.

1950

N.A.

7558

200

1960

$2808

8932

31

4569
6183

N.A.
12839

44
48

Year

1964
1969
Average Annual
Increase for
figures given

12%

3.68%

7%

great profits by buying remote land in the direction of urban growth at a

cheap rate and selling later to developers when the time is ripe for development.

46

The relative scarcity of suitable land and the skyrocketing costs of
raw acreage become even more important when we consider the self-evident
fact that a primary ingredient for determining the future course of development is the character of the site selected. 47 Although the actual formulation
of the complete project usually occurs after the tract has been acquired,
at an early stage the character of the final product is initially molded. It is
essential, therefore, that decisions be made only after consideration of the
relevant data as to the adequacy of the potential acreage for successful
development. This increasingly requires a comprehensive analysis of such
factors as the nature of the market, the location, the use of adjoining land,
and the physical characteristics of the proposed tract.
Marketing surveys 48 can be employed to determine who is buying,
46. See G. LEFcoE, LAm DEVELoPmENT Lw 188-98 (1966); Greenwood,
Syndication of Undeveloped Real Estate and Securities Law Implications, 9 Hous. L.
REv. 53 (1971). Even if there is a delay before an area's growth potential is realized,
there are a number of advantages associated with the acquisition of raw acreage, e.g.,
tax advantages, low downpayment, and the possibility of interim uses. R.P. Ertzingcr,
Financing Land Development (unpublished paper).
47. One writer on the basis of an empirical inquiry into the factors affecting site
selection, indicates that the developer "imposes his own important location decision
framework into the residential develo ment rocess." Kaiser, Locational Decision Factors in a ProducerModel of ResidentialDeveopment, 44 LAND ECON. 351, 361 (1968).
Many tract sites are reportedly selected primarily on an intelligent "hunch."
Usually, however, such a "hunch" is an informed guess derived from the subdivider's
general knowledge of the housing industry and the character of the market and land
in his locality. Interview with Theodore W. Huszagh, attorney, Chicago, Illinois, October
1963; Robert Ley, developer, Houston, Texas, Mar. 14, 1969. See A. W mn & I.
Hort, PmNcrpLs OF REAL ESTATE 123-24 (4th ed. 1960).
48. See G. LEmcoE, supra note 46, at 191-98. In the case of Hoffman Estates, a
Chicago area development, the firm of Baird & Warner was employed to perform the
necessary survey and to recommend a site suitable for an initial acreage commitment of
approximately 600 acres. Three such areas were proposed from which a site in Schaumberg township (northwest Chicago, immediately west of a Centex project in Elk Grove)
was selected. Interviews with Mr. Gerald Ratner, attorney, Chicago, Illinois Mar., 1964.
See Chicago Title & Trust Company, New Cities in the Making, Topics, February, 1961,
at 1-2.
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where they are buying, what is being bought, and how much and how fast
the projected commodity can be sold. Residential construction statistics
and population trends for the area are available indicating the probable
extent and rate of absorption of new housing units. Successful subdivisions
can be visited and interviews conducted to reveal the style and price range
of the housing presently leading in sales activity.49 All of these estimates
would be designed to inform the subdivider of the most efficient use of his
land in terms of profit potential. Once the builder has completed construction of the housing units, frequently it is vital that he make a quick sale
in order to avoid restricting his capital. The seller must have a ready-made
market, rapid turnover is perceived as an essential ingredient of successful
development. 50
One element of the marketing analysis of land development is the
determination of an area of future population growth. The patterns of
population redistribution have been determined primarily in terms of access,
i.e., the effectiveness of the links of communication between the central
city and the suburban area. The history of suburban growth was previously
written in terms of railroad expansion. In 1950, for example, all 102
suburban communities in the Chicago metropolitan area with a population
of 2,500 or more were located on rail lines.51 Indeed, many of these suburbs
existed only because the commuter railroads created a means of access to
central Chicago where the major sources of employment, consumer services,
and recreational activity were located. However, with the advent of regional
shopping centers, new expressways providing faster automobile access, and
new sources of employment in outlying areas, the tendency of the suburbs
to develop near the rail lines has continually diminished. Nevertheless,
between 1950 and 1960, of the 36 new Chicago metropolitan suburbs having
a population exceeding 2,500, only six were located away from rail lines.5
Suburbia has not yet eliminated its dependence on the railroads as an
important determinant of growth. However, the fact cannot be ignored
that the areas of maximum future growth continue to be situated along the
highways radiating fr6m the central city.53 Development occurring in areas
far removed from the central city or lacking easy access to such a center
49. Interview with Mr. Alfred K. Eckersberg, director of housing market studies,
Real Estate Research Corporation, Chicago, Illinois, Feb., 1964.
50. Kaiser & Weiss, Public Policy and the Residential Dcvelopment Process, 36
J. Am. INst. PrLxEans 30, 33-35 (1970).
PLAn cx Conssiox, A
ILriuois MEmnopomrrA
An
19 (1961). Sec gcncrally, S. N%Wnm,
STm-rc.A SUBUMs (1962).
52. NoRTHEAsTEn ILUois, supra note 51.
51.

NoRTrnas

Socn . GocP

.Puy OF MEMOPOLITAN CHCAGO

53. The following comment by Frank J. Browne, a member of the appraisal
committee of the Chicago Mortgage Bankers Association, suggests the continued impact
of expressways on population dispersion.
Several communities show a significant decrease in number of dwelling
units . .. but most figures show increases from the startling to the fantastic.
As the toll roads and the eoxpressways grow and the means of transportation
improve to make long distance commuting more comfortable, the Metropolitan
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introduces a new element of risk for the project. While housing consumers
may be willing to travel extended distances to work and entertainment
facilities, the ease of access may prove determinative in the house-buying
54
decision.
After determining the probable region in which development is
occurring, the developer must consider the other factors affecting the
suitability of the location. More specifically, he must consider the ability
of the area to provide the necessary services for community living. The
location of schools, churches, shopping centers, recreational areas, and
sources of employment must be charted. Although the developer may not
be interested in furthering community, proximity to these areas is
essential if the ultimate housing sales campaign is to prove successful."
Furthermore, land with potential for commercial development may provide
the residential developer with an extra margin of profit. In addition, preliminary data should be gathered on the availability of water and sewage
lines, since the cost of providing such facilities, if public support is not
available, might be beyond the subdivider's capital resources. Finally, the
Area will continue to expand. The trend along the toll roads is even more
apparent especially when checking multiple unit buildings further out than
had been considered economically feasible.
Chicago Title & Trust Co., Population and Dwelling Trends in Metropolitan Areas TiLe
GuARANToR, October 1963, at 6-7. A recent survey has shown a positive correfation,
for good or ill, between the shortest commuting times and greatest growth rates in our
SMSAs. HIGHWAY UsE s FEDmATION, CHANGES IN MoBnrY IN ANIMUCAN COrris 2,
4 (1970).
54.

See J. LANSING & E. MuELL.R, RESIDENTIAL LOCATION AND URBAN MonLarrY

(1964); ULI HANDBoKo 31, indicates that "of utmost importance to the success of a
residential development is its location within the urban area, the manner in which major
thoroughfare routes approach it, and the character of existing future growth along these
routes.
55.

PLANNIN

The following chart from UNrrED STATES SAVINGS & LOAN LEAGuE, LAND

5 (1962), might assist as a rule of thumb for the safe distance factors.
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traffic situation prevailing in the area must be studied to evaluate the
hazards that might be present.
Nor can the developer ignore, even at this preliminary stage, the
potential effect of local land use controls. While this factor is discussed
below, 56 it should be noted that the type of land use controls that a community will impose often exclude proposed plans for land development.
For example, a developer owning 2,200 acres in Long Grove, Illinois,
proposed to build single-family and multiple-family low cost housing and
a commercial area. However, already established residents, owners of large
country estates, resisted the intrusion through the use of subdivision regulations and zoning requirements. After failing to prevail in the courts, the
developer was forced to sell the acreage at a loss; the proposed development
was thwarted.57 This only demonstrates the importance of considering the
possible effect of local regulatory devices and the potential for securing
necessary adjustments.
A third set of factors affecting site selection involves the use of
adjacent land. Commercial and industrial developments in the immediate
area of a proposed subdivision may seriously depress land values, causing
the death of a subdivision. Potential residents may be reluctant to purchase
new homes where they will be subjected to loud noises, smoke and odor
nuisances, and fire hazards; where they must live near cemeteries, factories,
and railroads. Also, if none of these "nuisance" elements are presently in
the area, land use controls (or the absence of such controls) may suggest
the future likelihood of these adverse activities. Nuisance elements become
of special importance to smaller tracts which are unable to protect themselves by making the subdivision area a self-contained neighborhood. However, the mere existence of commercial or industrial facilities need not
exclude automatically land development for residential purposes. In fact,
operative builders often incorporate commercial and industrial uses directly
into their plans. An aesthetically constructed industrial park integrated into
a total development scheme can often serve as a positive asset for attracting
homebuyers and fashioning a viable communal environment.58
A final item in the comprehensive survey leading to site selection
suggests the importance of the physical features of the land on the subdivision process. The subdivider will normally employ a competent engineer
or mapping company to draw a topographic map indicating the contours
of the land and its natural drainage. A boundary survey will usually be

56. See p. 234 infra.
57. Interview with Mr. Lymen Johnson, Vice-President, Arthur McInto-h and
Company, Chicago, Illinois, Feb., 1964.
58. Not only does an industrial area serve as a place of employment for local
residents, it can often provide a substantial tax source to finance local community services.
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made to assure that all planning occurs within the proper area. 0 Often a
study will be made to learn what problems have been encountered in
developing other subdivisions in the area. In conjunction with an independent or staff land planner, the developer must carefully evaluate the results
of these tests. There are several environmental factors which will influence
any planning decision by the developer. Normally, moderately sloping land
is preferred to either excessively steep or depressed land which might
involve major improvement costs, e.g., fill, grading, or gravity pumps for
sewage. Natural foliage will often be inappropriate for certain types of land
use. 0 Rough, wooded areas, for example, are usually unfit for low-income
housing but are appropriate for high priced, country estate-type dwellings
or recreational areas. Removal of such foliage, however, might create
marked increases in improvement costs. Marsh areas, high water tables,
trashfills, and the like will normally be included in the topographic map.
These areas, if properly filled and developed, may be ideal for open spaces
in a completed subdivision. Briefly, a prime consideration in selecting a
site is the suitability of the area for development without excessive expenditures for altering the land. 1 The ability of the developer to bear additional
improvement costs must be considered in determining the feasibility of the
project.
In some instances, a broker may approach the developer with a
suitable tract; at other times, the developer may employ a local broker to
act as his agent in acquiring the desired land. The primary difference
between the two situations is the status of the broker. In the latter instance,
the broker acts as agent on behalf of the buyer, whereas, in the former
instance, the broker allows the seller's interests to predominate. In either
case, the subdivider should obtain the services of a competent lawyer. 2
An initial problem facing the broker, acting as the buyer's local agent,
will be the task of ascertaining the identity of the present owners of the
land. A title insurance company often performs this valuable service to
the subdivider by providing a plat map showing the identity of the pur-

59. Some of the larger builders will have their own engineers for surveying pro-

posed developments. Occasionally, the subdivider will forgo an engineering survey in
favor of an aerial map of the area. Most of the data regarding the physical survey was

provided by Mr. Edmund B. Walker, Evert Kincaid & Associates (Planning Consultants),
Chicago, Illinois, Feb., 1964, and Mr. John Bloom, Carl L. Gardner & Associates, Inc.
(City Planners), Chicago, Illinois, Feb., 1964.
60.

See S. McMicIAE s,

REAL

ESTATE SuBrnsioNs ill (1949); UNITM

STATrs

5 (1962).
61. Although the comprehensive survey has been approached as preceding the
land acquisition, many of these tests will be performed after the subdivider has obtained
a commitment to sell from the owner of the land. In this way, he risks only the cost
of the option if the survey negates the feasibility of the development.
62. There is some disagreement as to the role of the lawyer in these early stages.
Some perceive him as having only minimal involvement, limited primarily to drawing up
contracts. On the other hand, many lawyers do become intimately involved in the
negotiations and bargaining as well as the paper work. See Dunham, The Lawyers Role
in Developing an Area, 28 RocKY MT. L. REv. 453 (1956).
SAVINGs & LoA-N LEAGuE, LANn PLANNINc
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ported owners of all land in the proposed tract. The developer thus is given
an accurate picture of the owners who must be contacted, the exact boundaries of the proposed tract, and the approximate acreage of the tract. If the
site is deemed suitable for development, the problem remains whether it can
be purchased at a price compatible with the proposed use.
In determining the amount that he can properly expend for the rav
land, the developer must project the capacity of the tract to produce income
in the future and the costs which will be incurred to produce that income.
The productive value of acreage has been defined as "the sum of all the
net land incomes that will accrue in perpetuity discounted for the period
of time that will elapse before they are received."6 Each of the component
elements involves the analysis of ah extensive amount of data regarding
the market, the locality, sales potential, and cost estimates. This suggests
the need for the assistance of an expert appraiser.6 Notwithstanding that
many developers have an excellent appreciation of land values in a particular area, the capital being invested in large-scale tract development suggests
the need for caution in evaluating one's own expertise.
After the developer has estimated the amount that can profitably be
invested in the land purchase, he then can move to purchase the tract.
Though developers occasionally make such a land acquisition outright,
some mode of installment purchase is more common with large tracts.
Although a variety of devices are available and the transaction varies
considerably on a case-by-case basis,O a hypothetical arrangement might
serve to demonstrate the essential ingredients. Assume that a developer is
purchasing a quarter section tract of 160 acres at $1,000 per acre-a total
purchase price of $160,000. A typical installment contract might require a
5 percent downpayment and a 5 percent payment every three months, i.e.,
$8,000 down and $8,000 payments. Coupled with these typical features will
be the most important aspect of an installment land contract-a release
provision whereby the developer obtains portions of the tract at times
stipulated in the contract. This hypothetical contract might provide that
when 30 percent of the purchase price has been paid, the purchaser will
receive a deed for 25 percent of the land or 40 acres; when 60 percent of
the price is paid, an additional 40 acres will be released; when 90 percent
63.
64.

H. How-, ONE HuNsmsm YEs or LAxD V uEs IN CmcAco 449 (1933).
See Umrrx STAT.ES SAvnIcs & Lo,,,_LEAGUE, AenRszxo 27 (1965); Raw
Land Values in Metropolitan Areas, THE REAL EsTATE ANA.yST, December 27, 1966.
65.

See DuN

r, supra note 27, at 2-3; Storke & Sears Subdivision Financing,

28 Rocxx MT. L. REv. 549, 550-55 (1956). Approaches to the land acquisition problem
would include: (1) an agency arrangement whereby the subdivider installs the improvements and receives a commission on sale (not applicable to operative builders);
(2) a purchase money mortgage to the seller with a provision for a gradual release
of lots; (3) a corporate bond secured by a mortgage; (4) syndicate purchase; (5) stock

issues; (6) providing the original land owner with a piece of the action. Sce ULI HANDBoor, 80-84; Mixon, Installment Land Contracts:A Studbj of Low Income Transactions,

With Proposals for Reform and a New Program To Provide Home Ownership in the
Inner City, 7 Hous. L. REv. 523 (1970).
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of the total price is delivered, the buyer receives another 40 acres; when
the remainder is paid, the rest of the land is released. Normally, the
developer will retain the right to terminate the contract at any time with
a forfeiture of all amounts previously paid for the unreleased land.
The seller is safeguarded by the schedule of payments whereby the proportion of the land released to purchase money paid is in favor of the seller.
The reason for this method of acquisition is twofold. First, some sellers
prefer to sell on the installment basis because it distributes their income
over a period of years and thus produces a tax saving. Second, the installment character and release provisions characterizing this mode of
acquisition permit the developer to limit the amount of his capital which
is tied up in the land. He can develop a single section of the whole tract,
realize a return on the initial investment, then use this money to acquire
and develop the remaining sections.6" The installment land acquisition
contract may be viewed as a combination option and land purchase contract
or a purchase agreement subject to stated conditions. The downpayment
acts as a deposit to secure the option by beginning payments under the
purchase agreement. During this interim option period, the developer can
enter the land to determine the quality of the soil, to delineate the exact
boundaries, to obtain any variances in the land use control necessary to
permit the desired development and to tie up other land in the projected
development area. If the venture fails to materialize, all the developer has
lost is his downpayment, the consideration for the option.
The installment sales contract is sometimes accompanied by an escrow
arrangement to assure performance by both buyer and seller." The seller
deposits the requisite deeds into escrow, and a title search is conducted
usually at the seller's expense. Depending on the particular agreement,
an abstract of title or title insurance is obtained guaranteeing good title
in the seller subject to the encumbrances listed on the policy. As the
developer deposits the agreed payments with the escrowee, he receives
back the acreage as provided in the release provisions. The escrow device
may be extremely valuable for those land sales in which rural land is involved since many of these rural titles are subject to old tax liens, judgments, and other encumbrances. As one local agent commented:

66. See, e.g., Chicago Title and Trust Company, CouNTY LIvING WITIMN A C'ir',
Topics, June, 1963, at 10. The owner may also subordinate his lien for the purchase
price to the lender of a development loan. See G. LEFCOE, LAND FINAMCE LAW 530-05

(1969).

67. See generally, J. MANN, Escmows-T=h USE AND V.LUrz (Chicago Title
and Trust Company, Booklet 128, undated). Information on the effective use of escrows
can be obtained from a title company. Comment, The Independent Escrow Agent: The
Law and the Licensee, 38 S. CAL. L. RBV. 289, 289-91 (1965).
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By placing all deals in escrow..., an agent receives the benefit
of a base of operations where he knows that the title will be carefully examined and that the money will be paid according to the
contract when the title is clear. Furthermore, he is relieved of the
multitude of details and can devote all his time in the field.63
One other aspect of land acquisition that is becoming widely used in
a few states is the land trust.69 Through this device, the identity of the
beneficiary (the subdivider) is not disclosed without his permission, unless
it is authorized by the trust agreement or required by law. The experience
of Centex Construction Company, the developers of Elk Grove, Illinois,
with this technique indicates its potential use. Centex sought to purchase
land which was primarily in a truck farming region. If the rural landowners
in the projected development area had learned who was buying and the
purpose of the purchase, land values would have skyrocketed. In fact,
Centex officials report that the more recently purchased land was costing
far more than the original sections. The land trust provided a cover to
enhance the potential for effective land acquisition. Of course, the farmersellers were naturally reluctant to deal with a purchaser whose identity
would not be disclosed, but they accepted the broker's suggestion that
they retain lawyers to meet with the Centex attorney and employ the escrow services of Chicago Title and Trust Company in closing the land
sale.70 Summing up the value of the land trust experience of Centex, it was
noted that:
In addition to providing privacy of ownership, which was extremely important in this situation, holding title by this method
takes the individual responsibility out of the picture. Furthermore,
in the event you want to divide a big block of property into smaller
blocks and use various corporations or company names for reasons
of financing, a Land Trust makes it more feasible. In addition,
a priceless record
the Escrow and Land Trust combination creates
7
of the mountain of details in a land assembly. '
However, the reader should not assume that the installment contractescrow-land trust mode of acquisition is the general way developers buy
land. In a very real sense, there is no general mode. Each acquisition presents unique problems, each purchaser makes unique demands to be com68. Chicago Title and Trust Co., New Cities in the Making, Topics, February,
1961, at 3.
69.

L. GAPE=T, LAND TRUSTS (undated). The land trust is primarily an Illinois

institution, although it is in use in Florida and Virginia.
70. Interview with Robert C. Winkle, Sales Director, and Robert Richards, Public
Relations Director, Centex Construction Company Elk Grove Village, Illinois, March,
1964. When the land trust is not available, tract developers will use a variety of other
devices to retain secrecy, e.g., independent brokers, stretching the acquisition over a
longer period, or straw men as purchasers. See generally, Schmid, Suburban Land Appreciation and Public Policy, 36 J. Am . INST. P.aNmm 38 (1970).
71. Chicago Title and Trust Company, New Cities in the Making, Topics, February, 1961, at 3-4. See Chicago Title and Trust Company, supra note 66, at 11-12.
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promised; hence, each deal must be tailored to the particular circumstances.
At times, escrow may not be used, because it is felt that the installment
contract and title insurance make it unnecessary. Alternatives to the installment contract are readily available. Similarly, the land trust, even when
available, has been rejected for some of the largest tract developments.
Successful developers must consider the alternative devices available and
determine what combination would be most appropriate to their particular
needs.
The impact of this process of land acquisition has perhaps become
apparent. Site selection determines the parameters of the subsequent planning and development process. Decisions made by the developer regarding
access, the availability of service facilities, the nature of surrounding land
uses, and the physical characteristics of the site may well affect the socioeconomic class of the potential inhabitants; the uses to which land will be
devoted, e.g., the availability of open spaces for recreation, the community
involvement of the residents, in short, the life-style of its inhabitants.
Recognition of this potential takes on enhanced importance when we
note the serious impact scarcity of suitable land and rising land costs may
have on the decisionmaking process of the developer. If he desires to make
a profit (as most private developers do), this double-edged sword may
seriously limit his discretion in subsequent land planning and development.
If he must expend excessive resources in land acquisition, there is a natural
and perhaps necessary tendency to limit expenditures in land development
and home building. The scarcity of suitable land limits the scope and
character of development and building. The need for rapid turnover of
completed lots entails a limited commitment on the part of many developers
to the continuing life of the community. This is especially true of the small
scale merchant builder. To the extent that the developer seeks to escape
the consequences of the land availability and cost squeeze by developing in
more remote areas, he necessarily encounters the risks associated with lack
of easy access to major urban centers. It is notable that even large-scale
"new towns" such as Reston and Columbia still rely heavily on their
proximity to the central city-they remain "satellite towns."
It is in this context of the limitations imposed by the realities of site
selection and land acquisition on the character of the subdivision process
and the decisional capabilities of the developer, that we turn to the vital
component of community building, land planning.
C. Land Planning
As has been suggested, many of the decisions regarding land planning
begin to take shape during the site selection process. After the site has been
finally chosen, the developer must finalize his decisions regarding the
character of the ultimate product. If the nature of the site selection-land
acquisition process sets the parameters for the project, it is during the land
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planning phase that its characteristic features are determined. Just as the
character of the site influences not only the physical makeup of the project
but its human composition, the process of land planning embodies not
only physical but socio-economic considerations.
1. Physical Dimensions of Planning-Landplanning is generally assumed
to refer to the elimination of incompatible land uses and minimization of
the distances necessary for the inhabitants to travel in order to obtain
various types of goods and services. Land planning is:
...the determination of the specific uses for definite areas of land

and the planning of these areas in such a manner that the structures, the means of access and communication, the vehicular and
pedestrian traffic, the areas for community facilities and recreation, and the areas for residences or other uses are coordinated to
produce a unified development that can be built economically,
operated efficiently, maintained and marketed at normal expense.
It is a technique that requires the assistance of a person or persons
well qualified by training and experience in physical planningr In this sense, the primary focus of land planning lies in the "well-ordered
physical arrangement of land"7a and the juxtaposition of land uses. Given
the effect of land use on sales price and on the profit potential of the tract,
many of the decisions regarding potential uses of the land have been made
during the site acquisition process.
Indeed, any survey of the problem of physical land planning to provide
basic requirements cannot ignore the constraints imposed by the profit
motive. As noted, an essential requirement for site development involves
classification of land based on its potential uses. This might be a survey of
the possible uses of the land in its present state, or it can involve a more
complex analysis of the efficient uses to which the land may be put. 4 The
second definition makes the task more difficult, in that most land can be

72. ULI HANDBoo.
73. Id.
74. The planning process can be broken down into component steps. For example,
first, an inventory of the land and its resources, improvement, and existing infrastructure; second, a determination of the demographic group which is to be served by the
planning process (in other words, who are the planners planning for?); third, a determination of needs of that client group, once determined; fourth, a comparison of the
existing resources of the community with those needs, and a notation of the difference
between the two; and fifth, a drawing up of a plan to fill that gap. Reiner, Reiner, and
Reimer, Client Analysis and the Planningof Public Programs,29 J. A.L INST. PLA-;.NNs

270 (1963).
The concepts of potential use versus efficient use becomes crucial during the second

and third phases of the planning process, in determining for whom to plan and what that
group's needs are. Some groups will need more public sector support than will others.

However, many conceptualizations of the physical planning process ignore this problem.
Davidoff, Advocacy and Pluralism in Planning, 31 J. AINL INst. PLANVMS 331 (1985).
Instead they approach planning through a rationalistic model as: Structuring and devising ideas as proposals, identifying the properties of alternatives, structuring the decision
field, engaging in overt decisionmaking, and implementation. Sec Bolan, Community

Decision Behavior: The Culture of Planning, 35 J. Aai. Isr. PLANians 301 (1969).
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made efficient for a particular purpose with sufficient investment. 75 The
issue, therefore, is generally reduced to optimizing costs with the yield or
return expected on the investment. The constraints of the physical site are
often born of the desire to maximize profits.
Planning alternatives are also necessarily influenced by the general
characteristics of the developer. Cost constraints, for example, will usually
force a small-scale builder to utilize community facilities near his tract,
rather than developing them into the project itself. Since these developers
constitute such a significant segment of the housebuilding industry, many
communities are only "planned" in fragments. Land planning comes to mean
site planning-the placement of dwellings and other synthetic improvements
on a tract, to harmonize with the natural and synthetic elements of the
76
immediate environment.
The ability of the developer to mold freely his property will often be
limited by the characteristics of the area in which he proposes to build.
In many localities, the rural or nonurban characteristics of land development
are retained well after the reason for their existence has passed. This refusal
to accept a status of "suburbia" results in perpetuating isolated, detached
homes. Sewers are considered unnecessary by local officials since the
isolated lots provide ample seepage fields for septic tanks. Also, the failure
of the locality to widen once-rural roads or to provide onstreet parking will
impair higher density development. Such a lag in development planning,
even a refusal of local officials to think in terms of the need for change,
places constraints on the developer's land planning.
An additional set of constraints is introduced by the characteristics of
Or the framework may be even more general, and seen as: Setting goals, surveying tho
means of achieving them, choosing one, and carrying it out. See text accompanying note
22-24 infra, and see generally Lynch, Quality in City Design, App. A, in Wito DESIoNs
AMEucA, 150 (L. Holland ed. 1964), who reviews the goals of city planning generally.
Planning also may be seen as systems analysis applied to social institutions. Sce
Hughes & Mann, Systems and Planning Theory, 35 J. Am.INST. PLANNING 330 (1069).
75. For example, while fill and grading can make apparently useless land available for development, the costs involved in such reclamation are often high. If the
contour of the land is the only problem, the costs may not be prohibitive, but if the
geology and subsurface features of the ground are also a problem, the costs may be
prohibitive. If the geology and subsurface features of the ground are problems, the only
solution may be to use the land as a wildlife sanctuary. All developers vant to build on
flat land and that is why farms are viewed as ripe for development as housing tracts.
But if the field in which the developer wants to build is stony or wooded, additional
costs will be incurred in removing the boulders or woods. It may be that the stones
indicate a solid foundation for large buildings-if, for example, an apartment house is to
be built-but it will cost the developer money to find out. If the land is bosque, it
might be thinned and thus provide a more attractive setting for a home than would
a lot which has been completely grubbed and cleared. However, the costs of being
selective, cutting down this tree and not that one, are high. The cheapest thing to do
is cut down all the trees, or better yet, bum over the land.
76. Practices for large tracts differ as to whether the planning seeks to encompass
the whole area or only the portion selected for initial development. In any case, it is
common to develop the better sections first in order to attract the initial buyers. An
existing successful subdivision is itself a potent selling device. Interview with Vernon
Henry, Planning Consultant, Houston, Texas, Apr. 1, 1969.
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the site itself. Although a detailed analysis of the relevant factors is beyond
the scope of the present study, a few of the considerations in primary decisional areas might prove illustrative.7 The topography of the land (e.g.,
its slope, run-off and drainage characteristics, its geology and subterranean
suitability for building, again with attention to cost-profit motivations)
often seems to deter or impel particular land planning decisions. Site
characteristics may suggest the proper grouping of buildings in a diversified
subdivision and, in larger developments, the placement of community
facilities to assure easy, safe access. This may involve a determination concerning whether the facilities should be centrally located or dispersed
through the development. Usually numerous plans suggesting different
approaches and adjustments, as the planning progresses, will be required.
The street pattern imposed on the site can often serve to integrate the
various sections of a larger tract. It is essential to design the street system
that will discourage heavy through traffic, provide adequate access to all
buildings (preferably by utilizing minor streets), assure collector or feeder
routes to move residents safely to arterial ways, provide adequate drainage
and permissible grades, and that will conform to the projected lotting
scheme. Often land use regulations and topography will dictate much of
the character of the street pattern, but a clever use of cul-de-sacs, loop and
circle streets, dead ends, underpasses, etc., can increase the likelihood of a
safe and effective handling of the transportation problem.
Although this is intended to be only suggestive of the considerations
involved in even basic physical planning for the particular site, it reflects
the wide range of information that must be carefully gathered and processed for effective decisionmaking. Needless to say, the larger the tract
to be developed, the greater the need for expertise. The popular image of a
developer who buys a few acres of land, draws a few lines on a piece of
paper, puts up a few houses, makes his profits, and runs, is inconsistent %vith
this brief discussion of land development decisionmaking.
However, the planning process, as it emerges in most treatises and
generalized discriptions, is not, and has very little to do with, what actually
takes place. As a result of the limited capital available to most builders,
they cannot hire separate planning staffs; frequently, they do not have
even the capital to hire private consultants. Descriptions of planning tend
to be excessively comprehensive and describe only what should be done, if
the job were to be done right. The actual process is incremental (if we build
three bedroom housing, we will need a utility service line of such and such
a diameter for water, for sewers, etc.) The needs of the project are dis77. The analysis is based on the suggestions and descriptions of exdsting develop-
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covered and filled in as construction proceeds. This model of the planning
process, however, is not calculated to fulfill the aim of producing a socially
diverse, suburban pattern. If it has any tendency, it is to perpetuate the
status quo ante, often through sheer inertia. New developments tend to
look like older ones, because the easiest and cheapest way to solve problems, as they arise on the site, is to repeat past solutions.
Physical land planning, even in terms of the basic requirements, is, at
best, only site planning rather than comprehensive planning. It is more
often a process of sketching in the requirements of a site as they become
apparent. Satisfaction of man's needs and wants may be the objective,
but from the perspective of the larger community, land planning, especially
in the case of the small developer, is much akin to the word game in which
each player adds a word to develop a sentence. If a series of tract developments adds up to a community, so much the better; but if not, the game is
lost at the expense of the incoming residents. When the outcome is known,
the developer has moved on to other projects.
However, spatial planning cannot consist solely of these basic physical
considerations if our model is to conform with the actual needs of the
individual. Unfortunately, too often the reality of the development process
is the bulldozer plowing away bushes, trees, and flowers, followed by a
mass of monotonous boxes passing as houses, fronted by a small patch of
green, built on identical lots with a gridiron pattern of streets. There is a
tendency to forget or to ignore the fact that a house buyer feels he is
purchasing not only shelter but also access to stores, schools, a country club,
etc., and, more broadly stated, a particular human experience into which
78
he projects his life.
This is just what the good planner does. He creates a setting
in which people-the kind of people that will live there will fit,
where they will live a varied life, a convenient life, a beautiful life;
where they will grow and change, and their surroundings can also
change with them. The planner's subject, then, is man. It is his
fellows and their reaction
to their environment which he must
79
study and understand.
This emphasis on man, his needs and desires, is reflected in the increased attention being paid to design and amenities in land planning. A
problem arises, however, from the fact that land design is an art and,
like all art, must confront the reality of widely differing tastes. Individuals
want and need different things. "[H]uman reaction to environment depends

78.
79.

Refer to note 75 supra.
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on the intellect and the emotions-and this reaction varies." 0 The task of
the land planner is not to impose his single conception of the site's potential,
but instead to seek to achieve a variety of land uses to appeal to a wider
spectrum of tastes.
Part of this quest is reflected in the layout of streets. Curvilinear streets,
cul-de-sacs, loops, and circles are increasingly replacing the grid pattern
that characterizes so many of our older subdivisions.8' Differing lot setbacks,
varying densities, and a wider spectrum of house styles and designs add a
welcome relief from the monotony of mass produced boxes.m Increased
attention is being given to the fact that the presence of industry need not
necessarily be an ugly burden but can be effectively integrated into the
community. 3 The need for landscaping, orientation based on climatic conditions, and open spaces has become a constant theme in homebuilding and
land planning journals. This does not mean, however, merely planting a few
bushes in a section of otherwise nonusable land left over after development;
it demands a conscious integration of common open areas in the development scheme. Parks, schools, greenbelts, and wooded areas for repose have
proven successful with both buyers and developers.84
One of the most promising developments in providing such diversity
in the spatial environment is the Planned Unit Development (PUD) which
is increasingly finding favor among developers, primarily because of its cost
savings and marketability. Typically, such projects involve a rather largescale development, utilizing a variety of housing types, including varying
densities, lot sizes, and setbacks, with accompanying community facilities
and open spaces.as The increased open space is frequently made possible by
"clustering," whereby buildings are grouped together. Higher densities free
80. Swinburne, The Environment We See, in EN VmomusET Fon MANi: Tim Nm-r
Fnr-y YEAsS 110 (W. Ewald ed. 1967). For provocative analysis of the variety of aproaches to beauty in development, see L. BRYsoN, THE Nocr Anuuc& ch. 10 (1952);
mraf & C. ALxnuNDn, Co.Nnnrr AND PrtvACY 178-255 (1963); P.
S. CHE
GooDmAN & P. GooDmAN, Com, -TrAs (1960); H. Cans, PluralistAcstlctlcs and Soclocultural Programming, S~rTmus nq Purc Coimm!tcAToN (No. 3, Summer, 1960).
81. ULI Tech. Bull No. 47 supra note 77, at 21-92, 56.
82. Id. at 97-98.
83. See GOOD.%AN & GOODmAN, supra note 80, at 82-85; A. MoRcAN, Tm: CommUNrY OF THE Fu-uE AND Tu FtrrurE or ConwNrm 72 (1957).
84. On the appeal of open space developments, refer to C. Norcross, OPE: SPACE
CommNrmrrs 3N Tu MAmuPiAcE (Urban Land Institute, Tech. Bull. No. 57 1986);
Sales Expert Says Open Space Planning Has Proved a Fantastic Selling Tool, J. oF
, July, 1966, at 55. The importance of "aesthetic" considerations has reHommuunmn
ceived widespread attention. See, e.g., E. FALXTRmAuYE, RBDomc A-imuct (1968);
n &
MoRG;AN, supra note 83; L NAns, Tm: AMUECcAN LANDScAPE (1965); C. Tu,
B. PusnAn= -v,kN-M1ADE AEIuCA: CHAOS On CONTROL (1963). In fact, the emphasis
is far from recent. It is dearly evident in the stress on garden cities and greenbelts in
the early part of the century. See GOODmAN & GOoDmAN, supra note 80, at 25-56; D.
Orm; SPACE Fon
BE.S AN URBAN CowTH (1962); A. STRno.,
MANDE L=R, Gamr
URBAN Ai smc& (1965).
85. See F.H-., PLANNED UNrr DEvELoPi-mr: WIrH A Homms AssoCaIAo.
G COKMSSION, PLANNED UN-r DEvELOP-NMr (1968);
(1963); Nrw YoRK CT PX
ULI HANDBoOK 100-108; Land Use: A Progress Report, J. OF HomEuHILDIN, July, 1964,
at 49-60. See p. 243 infra, on the legal problems posed by PUD's.
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more land for other uses, including the preservation of natural features of
the tract.8 6 Although high density living has been typically associated with
slum dwelling, these new developments permit decent living conditions
while affording the flexibility necessary for innovative land uses. At a time
when land is urbanizing at an alarming rate, new housebuilding strategies
are welcomed which make it profitable for the developer to integrate and
diversify new housing developments. Furthermore, the use of home owners'
associations to own and control the common open areas affords residents an
increased sense of participation in community decisionmaking, an increased
stake in the success of, at least, the local "commonwealth.""7
2. Socio-Economic Land Planning-Man is, in his relation to the community, a composite of biological characteristics, psychic endowments, racial
atavisms, and social ideologies. The task of the planner is to contrive a
functional mechanism of cooperative living which will hold the people in
a steady upward course without doing violence to their individualities, their
aspirations, their limitations, and their sense of being a part of the process
of reconciling realities with the ideals of life.8" In comparison to previous
definitions of planning, this section describes a dimension of land planning
beyond the combination of architecture and landscaping. Whereas the
earlier definition was addressed primarily to the spatial consequences of
land development, the focus here is on the relation of man to his fellow
inhabitants. Simply, it suggests that land planning, insofar as it affects the
behavior and values of individuals, cannot be left solely to the land planner
and developer but demands the expertise of those who study the multiple
dimensions of man's life-the economic, social, psychological, political,
religious, and medical aesthetics. Presently, however, actual contribution to
these various disciplines falls far short of their potential relevance. " With
few exceptions, in the case of large scale developments, the behavioral
scientist is not included in the planning team.90 Nevertheless, insofar as land
86. For interesting examples and analysis of "cluster" developments, refer to ULI
99-100; Better Land Uses; From Research to Reality, J. OF HOMmBUnmDINO,
July, 1963, at 45-52; New Ideas in Land Planning, J. OF HoMEDum o, May, 1962, at
69-71, 74-76, 82. See also Symposium, Planned Unit Development, 114 U. PA. L. Rv. 1
(1965).
87. B. HANE, Tim HoM S AssOc-AnvoN HA=Noox (Urban Land Instituto Tech.
Bull., No. 50, rev. ed., 1966).
88. See B. DuBos, Man Adapting: His Limitations and Potentialities, in ENvUnoNMENr FOR MAN: THE Nsxr FiFry YEARs 11-25 (W. Ewald Jr. ed. 1967); S. Carr, Tie
HANDBOOK

City of the Mind, in Ewald, id., at 197-226; D. Foley, An Approach to Metropolitan

Spatial Structure, in EXPLORATON INTO URBAN STaucrtnE 21, 42-47 (M. Webber ed.
1964); New York Chapter, American Institute of Planners, Proposed Alternative Statements, in C. H ,LAND-UsE PLANNaiNG 48-50 (1959).
89. It should be noted, however, that the nascent stage of the behavioral sciences
forbids excessive reliance on social science findings. See Dyckman, City Planning and
the Treasury of Science, in Ewald, supra note 88, at 27-52.
90. For an excellent example of the use of behavioral scientists on the work team
for large scale community developments, see E. Eicrmm & M. KAPLAN, supra note 34,
at 63-69.
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development decisions affect achievement of societal goals, it is essential
that increased attention be paid to these relationships.
The thesis that environmental design can affect life styles and human
values is not new. In fact, it has been argued that a simple one-to-one causal
relationship exists between the two variables. While it is increasingly accepted that man's values and behavior are influenced by a multiplicity of
factors, it is nevertheless widely agreed that an individual's, and especially
a child's, environment has an important role in shaping his life style.,'
Through complex mechanisms that are only now being recognized,
environmental stimuli determine which parts of the genetic equipment are repressed and which parts are activated. Thus each
individual person is as much the product of the environment as of
his genetic endowment. Human beings perceive the world, and
respond to it not through the whole spectrum of their potentialities,
but only through the areas of this spectrum that have been made
functional by environmental stimulation. The life experiences determine what parts of
92 the genetic endowment are converted into
functional attributes.
Although a wide range of our significant contacts take place outside of the
local area, our immediate environment can influence our mobility, communication patterns, friendships, use of leisure time, happiness, and political
participation both by the opportunities it provides for particular types of
activities and contacts and by the extent to which it makes the expectations
of others relevant in defining our own attitudes, values, and behavior.
Recognition of this relationship is reflected in the continuing debate
concerning the desirability of suburban life over city life. Defenders of
suburbia perceive it as the embodiment of community values. Homogeneity
of interests and values foster true friendships essential to mental well-being.
Instead of the alienation of the mass society, the local community affords
meaningful relationships; communication is facilitated by neighboring and
other interactions which are the hallmark of the true community. Since
there are like interests and values, a functional interdependence is generated
whereby the communal ties are strengthened. The functional interdependence generates a need for political participation-an essential element of
democracy-to assure the success of the community. Even though the
economic work ties that once characterized many local communities have
faded, they have been replaced by social cohesions. In place of the ugliness,
pressure, rapidity, conflict, and tensions of the central city, suburbia offers
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peace, beauty, leisure-a community 3
However, like art, social values also differ widely, and for many, suburbia represents the antithesis of meaningful social life-community becomes
conformity. "Competition is subdued; so is individuality; the cry is for a
common outlook, and discipline is achieved by indirect measures of ostracism." 94 In place of the diversity of city lifestyles and values, neighbors'
expectations and values in suburbia are assumed as one's own, backed by
social sanctions; assimilation of the economically, racially, or socially
"different" is impaired or made impossible. Even if the individual seeks to
develop ties with the broader society, he is constrained by the demands of
his neighbors. The local community becomes the focus of concern; parochialism and ethnocentrism become obstacles preventing the realization of larger
social values, fostering social and economic class segregation. The democracy
of suburbia is perverted-it becomes a tool of the few to prevent realization
of man's true potential.
Yet it also can be said that democracy, as commonly understood, is something much more than and much different from
fraternity. It must begin with an understanding of things men hold
in common, but it must proceed to a recognition of their uncommon qualities as well. The trademark of democracy is a process by
which men decide and accept responsibility for the interests they
hold in common while retaining the option to exercise individual
choices. And in that process, in the American tradition, the recognition of "things in common" does not appear automatically or
easily but is painfully put together by compromise, by adjustments,
by trial and error. It is an aggregate of a series of choices by a
series of minorities temporarily coming together. To move in an
opposite direction, as the modern suburb now does, to identify
the uncommon qualities, segregate them, and place them with
their own kind, is an effort to avoid the process of democracy entirely. 95

The constant emphasis on being neighborly, on interacting, is perceived as
being inconsistent with the totality of man's nature. While man is social,
he is also an individual requiring privacy; but community expectations make
suspect a desire to be alone; it is a deviation. Finally, the anti-suburbanite
cites the impact of suburbia on the central city-the emergence of an island
93.
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at 185-216.
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of poor and Black in a sea of disinterested white middle and upper classes.
Although both stereotypes are exaggerated, it would appear unwise to
dismiss the controversy so simply. The post-World War II flight of Americans to the suburbs was a quest for privacy and community. Since these
values cannot be subjected to empirical verification, neither the developer
nor society can look to the social scientists to select the goals to be implemented, the empirical inquiry is directed to providing data on the planning
choices available, the consequences of implementing the various value
choices, and the means by which they can best be implemented. However,
the value objectives remain to be defined. Erich Fromm provided the following insight into the problems of our technocratic society:
A Specter is stalking in our midst whom only a few see with clarity.
It is not the old ghost of communism or fascism. It is a new specter:
a completely mechanized society, devoted to maximal material output and consumption, directed by computers; and in this social
process, man himself is being transformed into a part of the total
machine, well fed and entertained, yet passive, unalive, and with
little feeling. With the victory of the new society, individualism
and privacy will have disappeared; feelings toward others vill be
engineered by psychological conditioning and other devices, or
drugs which also serve a new kind of introspective experience. As
Zbiguiew Brzezinski put it, "In the technetronic society the trend
would seem to be towards the aggregation of the individual support
of millions of uncoordinated citizens, easily ithin the reach of
magnetic and attractive personalities effectively exploiting the
latest communication techniques to manipulate emotions and control reason. This new form of society has been predicted in the
form of fiction in Orwells 1984 and Aldous Huxleys Brave New
World.",
Simply, we are losing sight of man as the focus. Instead of asking what
would promote human dignity, what would enhance man's opportunity to
maximize his capabilities, we look to production and consumption as prime
values. This same distortion has permeated homebuilding.
It seems to me that in the United States we are long accustomed to
talking about high principles and moving in the opposite direction.
We talk constantly about a system in which we favor the individual
and individual creativity. Yet in the house, in the suburb, and in
the city, nearly everything we do, not only in housing but in the
educational system itself, is actually the counter of this. Certainly
one of the greatest things we could do for our growing families is
to give them some evidence what we mean when we say that
an individual,97 creative, constructive human being adds something
to his society.
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Assuming that the needs and capabilities of the individual are to be
the focal point, planners come again to the emphasis on diversity. Given
the differing desires, needs, and potentials of individuals, the development
planning process should be directed to providing a wide spectrum of
choice.98 Initially, this may mean no more than giving people what they
want, but it can be argued that this alone would be insufficient to satisfy
the model. The objective may become an opportunity for man to discover
and develop his creative and empathetic capabilities.99 How can these ends
be translated into realistic planning activity? Some possibilities follow.
The communal concept postulated above emphasizes social interaction,
involvement with one's neighbors. 10 0 But there is another side to man. At
times, he seeks to withdraw from communication; he seeks privacy.
[P]rivacy is the voluntary and temporary withdrawal of a
person from general society through physical or psychological
means, either in a state of solitude or small group intimacy or,
when 10among
larger groups, in a condition of anonymity or re1
serve.
Privacy is not the converse of community or sociability but rather is a
necessary complement to our foundation for social living. It is a vital
mechanism for "achieving individual goals of self-realization." 1 2 We
98.

M. Webber, Order in Diversity: Community Without Propinquity, in CrnS
51-52 (L. Wingo, ed., 1963), argued:
If we are willing to accept the idea that the optimum urban settlement
and land use patterns are likely to be as pluralistic as society itself, then the
conceptions of spatial order will follow from our conceptions of social order.
Our spatial plans, then, will be plans for diversity designed to accommodate
the disparate demands upon land and space made by disparate individuals
and groups that are bound up in the organized complexity of urban society.
W.L.C. Wheaton, in a paper entitled Form and Structure of the Metropolitan Area, in
Ewald, supra note 88, at 157, 171, also expressed this emphasis on diversity:
During the last half century we have accumulated a vast amount of knowledge
of the human ecology of the city. Hundreds of studies have portrayed the
social structure, geographic distribution, behavior, and values of different
populations in different areas. This literature reveals the immense and growing
variety of life style in our society ....
In the face of this knowledge our traditional concept of the neighborhood is fatally deficient and is in the process of being replaced. Traditionally,
we have considered high, low and medium-density areas and single or mixed
dwelling type areas, and little else that is relevant. Surely the work of sociologists and anthropologists tell us more. We need neighborhoods for the
villager and the cosmopolitan, for youth, for the aged, and for mixed age
groups, neighborhoods of high and low density, of single andand
mixed
dwelling
economically
and mixed, economically stratified
type, socially homogeneous and
rural, stable and changing, historic and conmixed, central suburban
temporary neighborhoods, for those who prefer anonymity and for those
who like community, for the poor as well as the rich, for the mobile and fiho
stable.
ST.n OF FREEDOM (1965); Dubos, supra note 88.
99. See C. BAY, for
100. On the communications approach to social living see M. Webber, Thu
Nonplace Urban Realm, in Webber, supra note 88, at 79-153. Se
Urban Place and the
also C. Alexander, The City as a Mechanism for Sustaining Human Contact, in Ewald,
supra note 88, at 60-109.
101. A.WESTn, PTSRAcY rN FREEDOM 7 (1967).
AND SPACE
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Id. at 39.
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stressed earlier the necessity of aesthetically designed open space for community living. This suggests the need to incorporate places of seclusion in
the development for the individual who wants "to get away from it all."
In fact, the place of seclusion should be designed to encourage periods of
reflection and introspection; it should appeal to the individual. Again, this
requires experimentation in design of housing and in the use of land. 0 3
The communal concept also stressed the importance of homogeneity,
of meaningful friendships, of neighboring.'" "Neighboring" is the activity
expected of and performed by "neighbors." The range of activities varies
widely from neighborhood to neighborhood. It can be crisis-oriented only,
or refer to a broader flow of sociability and communication. If the pattern
requires communication outside of the development, there is a problem
in ease of access. Patterns of land use and the character of circulation routes
can encourage or impede movement to other places. If our goal is to enrich
the diversities of man's opportunities, increased attention to the subject
of neighboring is essential.0 5

What is the diversity sought? Certainly few cities in our urban history
so diverse that they provided racial, income, and class integrahave10been
tion. 6 American cities have seldom achieved such mixes; our cities are
instead a series of ethnic enclaves and neighborhoods whose boundaries
were roughly drawn along class lines. Certainly there is little evidence that
Americans have urbanized because they %vanteda cosmopolitan or heterogeneous life style. Migrants from rural areas were escaping the social and
economic confinement of small towns; they came to cities to get better
jobs and to seek more personal freedom. They did not necessarily come to
the city to be neighborly. Similarly, immigrants came to find better jobs
and remained among themselves, limiting the act of neighboring to their
own kind. Today, this homogeneity is metropolitan in scope. Our central
cities become predominantly Black, while the suburbs become enclaves of
the white race.
While it is questionable that this separation was solely a matter of
='r& AIExANDmn, supra note 80, at 39, stress this need for ex103. CHanu
perimentation:
... [T]o develop both privacy and the true advantages of living in a com-

munity, an entirely new anatomy of urbanism is needed, built of many hier-

archies of clearly articulated domains. Such an urban anatomy must provide
special domains for all degrees of community living, ranging from the most
intimately private to the most intensely communal. To separate these domains,
and yet allow their interaction, entirely new physical elements must be inserted
between them.
104. ULI HANDBOOK 90-91, notes that "the neighborhood unit involves the con-

cept of comparatively homogeneous groups of families occupying an area sufficient to
provide, among other things, a child population for an elementary school of efficient

size." S. Kxxa, THE URN NEicMORHOOD 19-43 (1968). See Isaacs, Tne Neighbors 15 (1948).
hood Theory: An Analysis of its Adequacy, 14 J.A r. INsr. Px.~mu
105. In Webber, supra note 88, at 53, Foley argues that space has significance for
the urban planner primarily because of the implications that locational patterns have
for fruitful interaction, hence for social welfare.
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choice, it does indicate that historically neighboring has not been an activity
occurring between diverse socio-economic groups.107 Indeed, today it is
becoming increasingly questionable whether racial integration is even
accepted as a goal by the majority of the Black community. The demand for
open housing often seems to be more a desire for quality housing and
meaningful job opportunity than a quest for integration.
It has been the general practice to gear a development to a particular
age, income, and racial class. The concept of a workingman's suburb, a
Black suburb, a white collar suburb, or the rich man's suburb defines the
reality of past and, to a great extent, present patterns of land use. A development is designed to appeal to the young newlyweds, the unmarrieds, the
stable family, or the elderly. Homogeneity of types is the operative principle.
Men do need a degree of homogeneity for meaningful relationships which
are essential to psychic well-being.108 However, the model of man postulated above, which places emphasis on varied social contact, on a broader
realization of man's social nature, is not satisfied. This latter model suggests
variety in housing costs and styles to appeal to differing income groups and
age groups.109 It also demands attention to one of the most basic problems
in American society-racial segregation.
The predominantly white suburb and the Black central city core are
one of the clearest indictments of America's asserted belief in equality of
opportunity-simply, the Negro is not free to move into white suburbia. He
can build his own developments and mix with his own kind, but lie is
denied the opportunity to experience the white man's subculture. Of course,
this is a two-way street since, by excluding Blacks, whites are denied the
opportunity to profit from the Black subculture. Equally as important, this
dual system of housing directly contributes to the danger noted by the
Kerner Report on Civil Disorders of the emergence of two societies, one
white and one Black, with its accompanying potential for social conflict."1
Divorced from the effect of the racial housing pattern on our model of man,
private development must be judged in light of its impact on the realization
of societal values. One form of land use is superior to another only insofar
as it better achieves the objectives of the community.
The problem becomes, then, how to balance the requisite homogeneity
and heterogeneity, the personal and social interests. Certainly no final

107. Id. at 69.
108. Cans, The Balanced Community: Homogeneity of Heterogeneity in Residential Areas?, 27 J. Am. INST. P. ANNS 176 (1961); CANS, PEOPLE AND PLANS, supra
note 93; GANs, PLANNING AND SOCiAL Lnr8, supra note 93; Wilmott, Social Research and
New Communities, 33 J. Am. INST. PLANNnas 387 (1967).
109. See Wingo, supra note 98, at 87; E. WooD, A Nmv Looic AT Tm BALANCED
NEIGHBoRHooD (1960); Bauer, Social Questions in Housing and Community Planning,
7 J. OF SOCIAL ISSuES 1, 23 (1951).
110. REPORT OF T=E NATIONAL ADVISORY COimnssSiON OF CivIm Disommas 1-2
(1968); U. S. Commission on Civil Rights, Toward Open Adequate Housing, CiviL
RIGHTS Dic-sT, Fall 1968.
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answer will be found in this article, but there must be some attempt to
achieve a greater balance than presently exists. Our personal view is that
the future "integrated" community might well be a series of homogenous
tracts centered around town centers offering opportunity for contact with
diverse socio-economic and racial groups. It would seem likely, however,
that only large-scale developments will be able to provide common areas
for recreation and necessary services centrally, so as to bring individuals
from differing sectors of the tract together. Given the natural tendency of
individuals to group together with those similarly situated, it is probable
that this would result in a short-run segregated residential tract pattern.
Hopefully, however, the contact between individuals through social and
political activity would result in some changes in attitudes and values.
Indeed, there is evidence that integration itself does have a positive impact
on racial attitudes, and a strict separation of the races provides little opportunity for changing values."'
These are, of course, only suggestions regarding the relation of social
factors to land development. The primary focus is the adaptation of the
physical environment to the diverse needs and desires of the individual,
including an emphasis on a greater self-realization. The reality, however, is
that developers generally appear to totally ignore such considerations.
Maximization of profit is widely accepted as the overwhelmingly dominant
norm governing development decisions. To the extent that social and even
aesthetic considerations enter into the planning process, they are born of a
decision that it will enhance sales sufficiently to provide a return on the
original cost investment The primary social consideration, for example, is
maintaining the social, economic, and racial purity of the development.
There are, of course, individual developers who do attempt to process social
and aesthetic data as suggested in our model, but this is clearly the exception. 1 2

There are, however, major innovations in land development which
suggest some possibility for overcoming this impediment. As already
suggested, the type of aesthetic and social planning discussed above is most
likely to be utilized only in large-scale developments.'1 3 The large-scale
operative builder or community builder invests a vast amount of capital
and good will in a single project and continues to have an interest in its
well-being. The project dimensions afford the possibility, indeed, the necessity, of a variety of lot and building styles, of communal facilities, of open

111. See J. GREENBERG, RACE RELATiONS A AimucAN LAw 17-25 (1969);
Hyman & Shealsley, Attitudes Towards Desegregation, 211 ScmmmxFxc Aitxuc , 18,
19-23 (1964).
112. Interview with Roscoe Jones, Director of City Planning, Houston, Texas,

Mar. 27, 1969.
113. See TtrAm, & Pus xAnav, supra note 84, at 79; Lefeoc & Dobson, Sadngs
Associations as Land Developers, 75 Yuxx L.J. 1271 (1966).
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spaces, and of diverse interests.
Simply, such a builder has the capability
114
of fashioning a "new town."
While America is well behind Europe in the planning and development
of "new towns," there is increasing interest in such undertakings, especially
in light of recent federal assistance for such projects.11, Consider the
description of the planning of one such development:
[I]t seemed to us that the right beginning point for planning a
community should be to try to determine what might be the best
environment for the growth of people; that the optimum achievement of community would be that it was a more successful place
to grow people than another environment. If you are going to
really deal in this at all, you have to start asking questions and
financial people have neither the knowledge, the capacity nor the
experience to answer.
To look at these issues and participate in the planning we
brought together a group of behavioral scientists and other specialists in community services and human resources. By having the
architects and the planners and the developers sharing and participating day after day in these discussions with the behavioral
scientists,
begin
expectonthat
various influences and discipline will
to beweexerted
the physical
climate of the community, just
as the streams, valleys, roads, and forests
and existing houses exert
discipline on the unfolding of the community. 10
In lieu of urban sprawl and lot development, "new towns" would
appear to offer planned community development, capable of affording
the flexibility requisite to accommodating the variety of man's needs and
desires. However, the promise is not always realized, and the new towns
presently being developed in this country are still in an embryonic stage.
Furthermore, it is unlikely in the foreseeable future that the "now
towns" movement will drive out the myriad of developers presently in the
market, and it is also improbable that the latter developers will accept the
114. STEIN, supra note 79, at 219-20, stressed this social orientation of "now
town" planning:
THE OBJECTIVE of New Towns is fundamentally social rather than commercial.
Bluntly, the distinction is that between building buildings for the people or
building for profit. Whereas the customary motive is primarily that of trade in
real estate or whatever form and manner is most profitable, New Towns will
be created for use as communities, vital and contemporary, to encourage and
foster present-day good living.
See E. EicimiLE & M. KAPLAN, supra note 34, at 36-87.
115. Mayer & Stein, New Towns: and Fresh In-City Communities, 136 AnclTuvcTUBAL RiECoRD 129, 136 (August, 1964), stressed the need for federal assistance if now
towns were to succeed. See p. 259 infra.
116. United States Savings and Loan League, Human Needs in Housing 59 (Occasional Paper No. 4, 1964). The description involves the development of Columbia, a
new town designed for 150,000 inhabitants located between Washington, D. C. and
Baltimore. For a further discussion of Columbia, refer to Eicm.n & KAPLAN, sura
note 34, at 54-79; TnE HousE COMPANY, COLUMBIA: A Nmv Crry (1966); M. Hopponfeld, A Sketch of the Planning Process for Columbia, Maryland, 33 J. AN11M. INST.
PLANNERS

983 (1967). On Reston, Virginia, see Ecnmza &

KAPLAN,

supra note 34, at

79-86; The Town of Reston, Virginia, 136 AncmnTEcTrunAL RECORD 119-34 (July, 1964);
Von Eckardt, New Towns in America, NEw REPUBLIC, October 26, 1963, at 16-18.
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social and aesthetic orientation postulated in our model. If private development generally is to be channelled along these lines, the controls and influences will have to come from someone other than the private developers.
III. BUInMING TO A MORTGAGE
As was noted, at an early stage in the development process the
117
developer must secure the necessary commitments to finance his project
Although some of the largest developers may decide to use their own capital
for some phases of the process, the majority of builders are not able to
personally finance even a small-scale project. Instead, the developer is
increasingly dependent on the availability of credit from the institutional
lenders, which have emerged as primary actors in the housebuilding process.
The developer builds as much to a mortgage as to a market. To the extent
that financial institutions make capital available or withhold assistance
from particular modes of development, to the extent they impose conditions
on the availability of capital, to the extent they decide to invest in the
homebuilding market, financial institutions influence not only the pace of
land use but also the character of our environment.""8
Nevertheless, today only a few of the largest lenders exercise any
appreciable amount of their potential leverage on the housebuilding market.
When they do, it is doubtful that it is exercised toward the type of humanistic objectives discussed above. Most of the institutions primarily responsible
for financing single family dwellings deal directly with the home buyer or
with the local builder, thereby forming subregional financial markets. Again,
the essentially localized character of the housebuilding industry tends to
impede the emergence of industrywide norms.
There would appear to be four primary points at which the developer
may decide to seek the assistance of an institutional lender and thereby
afford an opportunity for external influence on the decisional process: (1)
acquiring the land; (2) installing site improvements; (3) construction of
the housing; (4) financing the purchase by the ultimate home buyer. Before
considering the interaction of the developer and lender at each of these
points, it is essential to have an initial appreciation of the primary financing
institutions from which the developer might seek assistance.

117. See p. 203 supra.
118. The dependence of the housebuilding industry was painfully demonstrated
in the extreme cutback in housing starts caused by "tight money" during 1966. Sec
Hearings on Mortgage Credit Before the Subcomm. on Housing and Urban Affairs of

the Senate Comm. on Banking and Currency, 90th Cong., 1st Sess. (1967); Sunco-.t.
oN HouswG AND UrBmAN AFFAIRS OF THE SENATE Cot.

ON BANxiNG .,D CuRROCY,

90th Cong., 1st Sess., A STUDY OF MORTGAGE Cmmrr (Comm. Print 1967); S. Klaman,
Public/PrivateApproaches to Urban Mortgage and Housing Problems, 31 LAw &
CoNTEm. PaoB. 250 (1967).
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A. Private Decisionmakers: The FinancingInstitutions
At the present time, over 84 percent of the mortgage debt from one- to
four-family, non-farm homes (residential) is located in the portfolios of
the four major institutional investors-savings and loan associations, commercial banks, mutual savings banks, and insurance companies. All of these
institutions act as intermediaries between their investors and the housebuilding industry, having combined assets in mortgage debt at the end of
1969 of $424.6 billion. 9
There is no doubt that the leading suppliers of funds for one- to fourfamily residential building are the savings and loan associations. Nationally
there were 6,115 such institutions at the close of 1967 (2,056 federally
chartered; 4,059 state chartered), with assets of approximately $162 billion.120 In 1969, they provided the funds for 44.3 percent of the outstanding
one- to four-family residential mortgage loans. 21 The following provides a
summary of the role of savings and loan associations.
SAVINGS AND LOAN associations are primarily mortgage lending institutions. Their investments are limited by law, regulation
and custom mainly to loans secured by residential real estate, and
particularly by the single-family, owner-occupied home.
Other financial institutions such as commercial banks, mutual
savings banks and life insurance companies may place their resources in a wide range of financial assets, but associations must
allocate the bulk of their funds to the financing of housing. This
specialization distinguishes associations from all other financial
organizations and establishes the framework within which their
lending operations must be analyzed.1 2
The savings and loan associations are direct lenders, operating in their
own geographic locale, using primarily conventional rather than FHA or
VA loans. This heavy concentration on single-family residential financing
is to a large extent mandated by legal restrictions on the types of investments that the associations can make, although their lending powers have
been expanded in recent years. The scope of their activity is closely correlated with their past experience and the volume of deposits, which they
seek to attract by offering higher interest returns than other saving institutions. A vital factor in the associations' role in the housebuilding process
is the character of their lending practice. As noted, emphasis is placed on

119.

UNrrED STATES SAVINGS AN

LoAN LEAGUE, SAVINGS AN LoAN FACT BooK

[hereinafter cited as S. & L. FACT Boox]. See R. CoLsMrr,
FiNANCIAL INsTrruTnoNs (1968); S. KL
, TuE PosrWAn RSmENML MORTGAOI
MARzr xxii (1961); J. LUDXE, TnE AimucAN FiNANcIAL SYasTzm: MAiuKxS AND
35, Table 24 (1970)

INSTrUTIONS (1967).
120. S & L FACT BooK 56. See generally L. CONWAY,

SAVINGS

AND LOAN

PRancnipis (3rd ed. 1965).
121. S & L FACT BooK 38, chart 19, See note 118 supra.
122. Id. at 76. For a discussion of the framework of the legal controls on tho
associations, see CONWAY, supra note 120, at 190-91, 367-441.
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their prior financial risk experience and on high loan-to-value ratios coupled
with higher interest charges. They are, therefore, a principal source of
credit for the small-scale, higher risk developer. If we recall our earlier
premise that small-scale developers generally pay less attention to planning
for aesthetics and social values, the importance of this financing relationship
as a potential source of leverage for better planning and design becomes
apparent.
A second source of funds for land development is the 13,721 commercial banks with resources of $442.7 billion. m Such institutions account for
15.6 percent of the one- to four-family residential mortgage debt. However,
the share of the residential mortgage debt held by these institutions has
decreased since 1 9 50 .n The primary factors involved in this decline would
seem to be the lower loan-to-value ratio of their long term mortgage lending,
the more conservative lending policies of commercial banks, the greater
return on alternative forms of investment, and the legal restrictions imposed
limiting the extent of their real estate investments. In any case, banks
continue to play a vital role in construction lending and the financing of
nonresidential properties. It is anticipated, however, that the downward
trend in one- to four-family home lending by commercial banks will continue, although there will be an increase in their financing of multifamily
housing.m
A third potential source of financial control over the character of land
development is the 497 mutual savings banks having assets of $76 billion.
Although such institutions account for 13.2 percent of the one- to four-family
mortgage debt, their activity is limited to 18 States and is overwhelmingly
concentrated (85 percent) in five eastern States.2 This geographic concentration is explained primarily by mutual savings banks' origins as
workingmen's savings societies and by the fact that they are exclusively
state chartered, resulting in legal restrictions on the area of their lending
activity. Some limitations, however, have been eased to permit out-of-state
mortgage loans. Mutual savings banks have been a major participant in
the FHA and VA mortgage markets and often act as a secondary market
for other lending institutions. However, projections indicate a deemphasis

123. NATIONAL AssocIATnoN oF MUtrAL SAVINGS BA-s, NATiOAL FAcr Boox 5
(1968) [hereinafter cited as MurnUAL FACT Boon]. On the structure and functioning of
the commercial banking industry, see AzmEcAN BAN nsS AssoCuToN, TE Co vmiALBAN= IN l-,usTny (1962);
V. BRYAT, MORGAGE L~o-nce (2nd ed. 1962);
L. CHAsNLmi, TEE EcONOmcs oF MoNEY AND BANINc (4th ed. 1964); H. HOACLAND
& L. STONE, RE ESTATE FnA cE 246-55 (3rd ed. 1965).
124. S&LFAcr Boor 38 chart 19.
125. Hearings on the Housing and Urban Development Legislation of 1968 beforo
the Subcomm. on Housing and Urban Affairs of the Senate Comm. on Banking and
Currency, 90th Cong., 2nd Sess., pt. 2, at 1366-67 (1968) [hereinafter cited as 1968
Legislation Hearings].
126. MuTuAL FACT Boon 1. The States are Massachusetts, New York, Connecticutt, Maine, New Hampshire.
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on one- to four-family home financing
with stress being placed on multi127
family and nonresidential financing.
Life insurance companies, in spite of their $177.2 billion assets, account
for only 10.5 percent of one- to four-family mortgage loans.12 8 The decline
in such lending in favor of multifamily and nonresidential financing since
the mid-1950's is expected to continue. 129 However, the large volume of
insurance assets and the ability of such institutions to make accurate assessments of future asset and investment trends suggest the potential
importance of such lenders for large-scale undertakings requiring long term
commitments.
No analysis of institutional lenders would be complete without mentioning the vital role played by mortgage bankers. Basically, such firms act as
intermediaries or "correspondents" between the mortgagor-borrower and the
mortgagee-investor. By making the original mortgage and thereafter selling
it to another investor, the banker serves an important function in securing
greater availability of mortgage money. To finance their activities, these
firms usually obtain short term credits from commercial banks on the
security of short term mortgages and the commitment of a permanent
investor, usually an insurance company or mutual bank, to finance the
final long term mortgages. This process, known as "warehousing," coupled
with the use of its own assets, makes the mortgage company a primary
130
source from which a borrower can seek assistance.
While this cursory analysis is intended only to give a broad view of
the sources of the requisite real estate capital to which the developers
might turn, it does indicate the volume and diverse sources for investment
in this market. It must be constantly remembered that the subdivision process, or any real estate activity, can effectively continue only so long as
there are adequate funds available from these outside sources. It is this
essential fact of dependency which gives these institutional lenders an
extensive potential leverage to influence the developmental process. This
becomes even clearer if we consider each of the aforementioned points in
the process at which the developer might seek institutional assistance.

1968 Legislation Hearings 1366. See generally J. LrrrNm, MUTUAL SAVINGS
MAuRTrrs (1948); W. WELFLING, MUTu
SAVINGS BANKs (1968); NATIONAL AsSOCIATION OF MUTUAL SAVINGS BANKS, MUTUAL
SAVINGS BANKING (1962).
128. S & L FACT Boox 36-38 tables 25, 26, and chart 19. There were approximately 1,726 life insurance companies at mid-year 1967. INsrrrvm or LIFE INSURANCE,
LIFE INSURANCE FACT Boor 95 (1968) [hereinafter cited as INSURANCE FACT BOOK];
A. Bmima, LIFE INSURANCE (1962).
129. 1968 Legislative Hearings 1367.
130. In 1966, mortgage companies acquired $11 billion in mortgage loans of
which $7 billion were for 1-4 family homes. 1968 Legislative Hearings 1369. See generally M. Co._,AN, MORTGAGE COMPANIES (1962); S. KLA AN, THE PosTWAR RisE or
THE MORTGAGE COMPANIES (1959); R. PEASE & L. Kmnwoop, MORTGAGE BANKING
(2d ed. 1965).
127.

BANKS IN THE SAVINGS AND MORTGAGE
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B.

Points of Influence

In the past, the builder, by using a fragmentized section-by-section
approach to development, could finance the land acquisition from his own
funds. There was little need to turn to the institutional lender. The need for
liquidity of assets and the increased costs of land acquisition, however, have
generated a widespread appeal for new sources of financial assistance for
land acquisition.
At the present time, institutional involvement at this stage of the land
development process is minimal. Commercial banks will occasionally lend
on the personal credit status of the developer, but this may well be the
individual who is least in need of outside assistance and influence131 Some
state chartered institutions, e.g., insurance companies and state savings and
loan associations, are permitted by law to make limited land acquisition
loans;13 2 and mortgage bankers can occasionally serve as conduits of

funds3ss
Whatever the source of loan funds, certain common factors appear to
characterize the use of "land loans." As a result of the high risk and minimal
security associated with such lending, loans when made usually bear a
lower ratio of loan to appraised value than other loans.' They are generally
perceived by lending institutions as an accommodation to the developer
and as part of an agreement to give the lender the first opportunity to
obtain the financing of the permanent mortgage for the home buyer. The
bankers' evident caution is intended to protect depositors rather than foster
more diversified and unique development of land.
Furthermore, again reflecting the high risk factors, lending institutions
will normally intensify their supervisory controls on the progress of the
development. Upon receiving an application for a land loan, appraisers will
be sent to inspect the tract to estimate the value of the raw land, the cost
of the improvements to be installed thereon, and the value of the tract after
development. Depending on the costs of the land, the location, the market
131. Interview with Harold A. Niel, Vice-President, Central National Bank,
Chicago, Illinois, February, 1964; F.R. Hansen, Assistant Vice-President, First National
Bank of Chicago, Chicago, Illinois, August, 1968.
132. See, e.g., ILL. REv. STAT. ch. 73, § 737.22a (1965), permitting limited dis-

cretionary investments; Interview with Frank Lang, Mortgage Investment Officer,
Prudential Insurance Co., Chicago, Illinois, August, 1968. Sce also ILL. Bn. STAT. ch.

32, § 792.7 (1965), permitting state savings and loan associations to invest in the purchase of land sites. Interview with J.L. Futterman, Bell Savings and Loan Association,
Chicago, Illinois, March, 1964. See also Housing and Urban Development Act of 1968,
12 U.S.C. § 1464(c), (Supp. V, 1970) which sets a limitation of 5 percent of withdrawable assets in land acquisition and development loans for federal saving and loan
associations.
133. Interview

vith Arthur S. Kenney, Vice-President, Percy Wilson Mortgage

Finance Corp., Chicago, Illinois, March, 1964, and S.W. Rothermel, Dovenmuchle, Inc.,
Chicago, Ilinois, March, 1964.
134.

INsrrrru

Foa Businass PLANNwc, INc., LAND & LA.ND DzvE

r
P.moM

§ 57, 212 (1959) estimates the normal maximum for land acquisition loans as 50 percent
of the land value. It is also noted that such loans carry high interest charges and will
normally run only for one to three years.
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conditions, and the soundness of the development plans, the lending institution will determine what ratio of loan to appraised value would be justified.
All lenders will require a written report from the applicant in order to
evaluate his financial ability to undertake the project, to pay the difference
between the loan and the actual cost, and to repay the loan in the time
allotted. The type of data required would include financial statements, as
well as profit and loss statements for the current and preceding year, and
occasionally a certified copy of the developer's latest audit. 13
Another possibility for providing supplementary funds for land acquisition is to include the development as part of a land improvement loan.1"'
In 1959, federal savings and loan associations were authorized to invest
"in loans to finance the acquisition and development of land for primarily
residential usage."137 Such a loan is secured by a first lien on the land in fee
simple, making the land a specific security and guaranteeing that the lien
will have the same priority as any first mortgage or deed of trust. While
there are limitations regarding the extent to which associations may deplete
their reserves in making such loans, they do not appear critical. 13
These lenders (both federal associations and other institutional lenders
making development loans) will create a loan file containing the appraisal
and credit rating reports, engineering data, contractor's bids and affidavits
of completion, and the construction loan agreement. Continual inspections
of the site by the lender's agent insure that the subdivider is progressing
satisfactorily in meeting the requirements of the lender, the local governmental authorities, and the FHA. As a result of the Housing and Urban
Development Act of 1965, FHA mortgage insurance is now available for
139
such land acquisition and development loans.
Disbursements under such a loan will be made according to the prearranged schedule of improvement installation but must always be within
70 percent of the raw land value plus 70 percent of the development costs
to the date of disbursement. Usually there is a holding-back provision of
15 percent of the improvement costs (this is a common protective device
used by all lenders). A special certificate, which is not required by the
Interview with Frank Lang, supra note 132. See N.R. BRYANT, Mo'rTGAGE
(2d ed. 1962) [hereinafter cited as BRYANT]; UNrrED STATES SAVINGS
AN LOAN LEAGUE, Loans on Developed Building Lots and Sites and Loans to Financo
Acquisition and Development of Land at 8, 14-15 (Special Management Bulletin,
August 4, 1961) [hereinafter cited as LoAN BuLLEN].
136. The importance of institutional financing for land improvement is readly
apparent when you consider that in 1960 a reserve of between one and two and one-balf
million dollars was suggested for development of a 200 acre subdivision. Anrnun T.
135.

LENDING 131-216

MCINTOSH & CO., CHANCING TRENns iN CAPrrAL REQunumENTS FOR LAND Dzviop-

Nuzr-r 17-19 (1960).
137. Home Owner's Loan Act of 1933, 12 U.S.C. § 1464(c) (1964); Sea 12
C.F.R. 545.6-14 (1970); LoAN Bu ImN supra note 135.
138. 12 U.S.C. § 1464(c).
139. Housing and Urban Development Act of 1965, 12 U.S.C. §§ 1749aa, 1749bb,
as amended, (Supp. V, 1970).,See HUD-FHA, LAm DsvELoPmErr HANDoor0
ron
Trrr X MORTGAGE INSURANCE, (FHA no. 3560 1966); 12 C.F.R. § 545.6-14a (1970).

1971]

CREATING A COMMUNITY

federal act but is frequently used, is signed by the subdivider at the time
indicating the payouts thus far made for the installed
of each disbursement
14
improvements. 0
The regulation issued by the Federal Home Loan Bank Board, which
supervises the activities of federal associations, indicates a second form of
land loan that might more appropriately be termed an "inventory" or "warehousing" loan. In many cases, a small builder will wish to purchase a larger
tract than he can feasibly develop in a reasonable amount of time. He may
buy a small portion of the tract and, if it has not been previously developed
by a developer-subdivider, install the requisite improvements and then use
the developed land as security to obtain funds from a federal association
to purchase the remaining lots. For example, assume a small builder with
an annual inventory of five homes per year has an opportunity to buy 15
choice lots which have been previously developed. He will purchase five
lots and use this as security for a federal land loan with which to purchase
the remaining acreage.
Under the federal regulations, such postdevelopment loans may be
made only to builders of homes who demonstrate an ability to begin construction within six months from the date of the security agreement and to
complete such construction within three years. The loan may not exceed
70 percent of the appraised value of the developed land and must be
repayed within the three year construction period. The first lien securing
the transaction may provide for interest to be paid at least semiannually,
commencing not more than 12 months from the date of the security agreement. As is the case with all development loans, the lender will require lien
waivers signed by subcontractors and affidavits that all requisite standards
have been met in installing the improvements.1 4'
Development funds for the installation of offsite improvements may
also be obtained as part of the construction financing. Normally, this will
involve short term interim financing from a savings and loan association,
a commercial bank, or a mortgage banker or an advance on a permanent
mortgage.14 With short term interim financing, lending institutions will
require a takeout commitment, usually from some reputable lending institu140. 12 C.F.R. § 545.6-14(c) (1) (1970). LoA. BuLI--EiN 17, suggests the following itemization of completed improvements that might appear in the certificate of completion: surveyors' fees, engineering fees, costs and fees related to municipal annexation,
zoning, etc., grading (on subdivision), sanitary sewer lines (off subdivision), sanitary
sewer tap-in fee, sanitary sewer lines (on subdivision), storm sewer lines (off subdivision), storm sewer tap-in fee, storm sewer lines (on subdivisions), water lines (off
subdivisions), water tap-in fee, water lines (on subdivision), water system (private),
sewage system (private), street curbs and gutters, sidewalks, gas lines, electricity lines,
and telephone lines.
141. 12 U.S.C. § 1464(c); 12 C.F.R. § 545.6-3(c) (1970); Interview with W.C.
Warman, Staff Vice-President, United States Savings and Loan League, Chicago, Illinois,
March 1964. See generally T. MAl!, THE FEnzmAL Homm LoAN BA'x BoARD
(1969).
STATES SAvuNGs AND LOAN LEAcuiE, CoNsrucmoN LoAN Pno142. UNrr
cEDuREs 35-36 (1966); BRYANT 116.
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tion, which will agree to provide for the permanent financing. Most lending
institutions will require that the developer obtain a preliminary commitment
from FHA or VA to insure or guarantee the final mortgage. 143 Even if the
developer does not intend to construct any FHA or VA housing, many lending institutions will require conformity with FHA regulations.
Construction loans are short term loans to be repayed within one year.
The loan-to-value ratio will average about 10 percent less than the
permanent financing, or between 60 and 75 percent, with interest rates
averaging about 1 to 1 1/2 percent higher than the permanent loan. Since
the construction lender will require a first lien on the property, the builder,
if a first lien already exists on the land by reason of a development loan
from another lender, will be required to obtain releases of individual lots
as construction progresses. Hence, the subdivider must obtain sufficient
funds through the construction loan not only to construct the housing unit
but also to satisfy outstanding loans. Those funds derived from the portion
of the construction loan based on the value of the lot are given to the
development lender, who then releases the lot from the blanket mortgage
covering the tract. 144
In addition to securing the takeout commitment and partial releases
of individual lots, the construction lender will require that the developer
demonstrate his financial ability to complete the project, that his proposed
plans are in conformity with local and FHA requirements, and that title
insurance will be available when demanded by the permanent lender. Occasionally, the construction lender will require the developer to post a
performance bond or to place funds in escrow such as required by the
FHA to assure installation of improvements which can be waived if a
performance bond is secured. If the lender is satisfied that the developer hns
embarked on a sound, successful project, he will issue his commitment to
provide the necessary construction funds and will enter into the construction agreement tailored to the particular necessities of the subdivision. A
143. The developer must go through three stages-the feasibility, preliminary
planning, and final planning stages-leading to FHA approval of the project and issuance of its preliminary commitment. FHA, DATA SHEEr 100, GENmAL Anvcr,

RL-

SunMvIsioN Examrrs (1960). Following selection of the site, but prior to the
acquisition of the land, the developer submits his application, information, and supporting documents relating to the proposed project. An FHA appraiser will Inspect the site
and review the proposals. If they prove satisfacto , a letter of feasibility will be issued.
In the preliminary planning stage, the parties seek to reach agreement concerning preliminary subdivision plans and to assure that FHA standards regarding neighborhood
improvements are satisfied. If the subdivider agrees to meet the FHA requirements, lie
may then apply for an insurance commitment. He enters the final planning stage by
submitting his final development plans, a co]py of his recorded subdivision plat, and
recorded protective covenants. If these conform to FHA requirements preliminary
commitment will be issued. See UNGER, RF.AL ESTATE: PRUNCIPLES AND PnAcTirCE 615-10
(1959); Howard, The Role of the Federal Government in Urban Land Use Planning,
29 FoRtDHA L. REv. 657 (1961). See generally, R. PEAsE AND R. KEaWOOD, MORToAcM
BAN=c 44-50, 72-118 (2d ed. 1965).
144. BRYANT 115; S. McMIcI-AEr AND B. O'KEFxE, HOW TO FINANCE RVAL
ESTATE 311-21 (3d ed. 1953).
ADMING
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promissory note and trust deed will be executed at the same time.
Before any disbursements under the loan may be made, the loan must
be clearly "in balance." This is accomplished by the subdivider depositing
sufficient funds with the lender or securing mechanic's lien waivers so that
the amount of the loan funds to be disbursed is equal to the estimated cost
of completing the project If the total cost of a completed subdivision is
appraised at S1,000,000 and the land after the site preparation is worth
$200,000, but the loan is only for $600,000, the subdivider must provide for
the additional $200,000 that will be necessary to complete construction.
Disbursements are made according to a prearranged schedule as the
work progresses.14 Payments are made to the owner who, in the case of
large operative builders, also acts as the general contractor, vhen he submits his mechanic's lien waivers from subcontractors and his affidavit that
the requisite improvements have been installed. Constant inspection by
the lender's agents during the course of construction seeks to assure that
the building of the units is progressing satisfactorily, that the affidavits and
waivers are valid, and that the construction taking place is being done in a
workmanlike manner. A 10 to 15 percent hold-back provision affords a mar14 6
gin of safety for the lender.
Upon completion of the construction, the subdivider is faced with
financing the purchase by the home buyer who has bought or will buy on
the basis of one of the six or seven model homes located near the sales
office. The usual mode of operation is to have the developer act as mortgagee and then sell the mortgage to the permanent lender. Initially, the builder
and lender will require a credit report on the potential buyer to assess his
ability to assume the loan obligation. If the credit rating proves satisfactory,
the lender presently having a first lien on the property issues a commitment
to release the lot from the blanket mortgage covering the tract. Title insurance is obtained by the builder at a reduced rate since the title need be
searched only for a short period of time due to the fact that title insurance
was obtained when the land was first acquired. If the mortgage is to be
FHA insured or VA guaranteed, the permanent commitments from these

bodies must be secured. A "permanent" mortgage can then be issued to the
home buyer.
The question remains: To what extent and in what direction do these
institutional actors utilize their potential influence? On the basis of the
foregoing analysis, it seems rather clear that lenders, in seeking to minimize
risks, do introduce initial control on the personal capability of the developer
and the soundness of his project as well as continuing supervision to assure

145. See U.S. SAviNGs & LoAN LEAGuE, supra note 142, at 8-10; BiYr-r 121-22.
146. U.S. SAvcs & LoAN LEAG E, supra note 142, at 37. The amount of holdback will vary considerably depending on the credit status of the borrower. In one study,
CHICAGO MORTGAGE BANtas AssOcI
ON, CONsramuarO. LoAN PnocEDnua (1959), the
range was between 10 to 50 percent
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the successful completion of the project. 147 In this way, financing institutions can limit undercapitalized speculative building which so often either
collapses during construction or results in shoddy building practices. Unfortunately, too often institutional lenders, especially the savings and loan
associations who serve most small, high-risk developers, are willing to
provide financing even to unsound ventures if the interest rate is set to
provide a substantial monetary return. The risk does not arise from the
innovative8 character of the project but from the weakness of the de14
veloper.
On the other hand, most institutional lenders are so concerned with
minimizing risks that they are unwilling to lend at reasonable rates for
experimental projects. Conservative lending policy dictates that the "good"
loan is the "safe" loan, and safety can best be achieved by projects which
conform to other monetarily successful subdivisions in the area. Like the
vast majority of developers, the institutional lender is concerned with the
return on the investment and can consider planning for amenities and social
factors only insofar as the costs can be justified in terms of the enhanced
sales appeal of the product. Given a heavy market demand for housing,
costs for social and aesthetic improvements can be held to a minimum
without any excessive adverse impact on sales, and profit can be
49
maximized.1
Furthermore, institutional lending policy is formulated in the context of
a variety of restraints. Legal regulations frequently limit the type and scope
of their investment. The extent of their investment is directly related to the
willingness of the public to save and the monetary and fiscal controls
introduced by governmental agencies. Federal Reserve Board policies
regulating commercial banks in 1966, for example, resulted in a severe
curtailment in the amount of savings flowing into the savings and loan
associations, causing a sharp curtailment of their home mortgage lending. 1 0
Requirements regarding reserves, permissible interest rates paid to savers,
and interest charges on loans are only examples of the myriad of controls
influencing financial institutions in their investment decisionsA51

147. See BRYANT 131-216; A. Pamc & N. NoamT, REAL ESTATE: PRINCILES AND
PRAcrcEs 200-08 (6th ed. 1967).
148. A study of 17 problem project developments found that undercapitalization
and subsequent insolvency coupled with institutional laxity in evaluating tho project
was the primary source of delinquency and foreclosure. UNrr
STATES SAVINGS AND
LOAN LEAGUE, '20-20' HnmsIcGrr & PROJECT LEmrNN IN REThOSPECT 10 (1964). See
LEcoE & DoBsoN, supra note 13, at 83-88.
149. See generally, WEmfm & HOYT,supra note 47, at 465-70.
150. See M. CoLEAN, THE IMPACT OF GovEnsmxxr ON REAL ESTATE FINANcE
IN TE UNrTE
STATES (1950); COMnSSION ON MONEY AND Chirr, IMPAcTs or
MONETARY PoLIcY (1963); HOACLAND & STONE, supra note 123, at 465-579; Mortgage
Credit Hearings, supra note 118; MORTGAGE CREmrr STury, supra note 118.

151.

Among the more vital state controls are the laws relating to foreclosure,

usury, redemption periods, and limits on permissible lending areas. See
CRmrr STury, supra note 118, at 17-18, 125, 255, 298, 367.

MORTGAGE,

1971]

CREATING A COMMUNITY

The conservative tendency of institutional lending policies to impede
innovation in housebuilding was recently scrutinized by architect John L.
Schmidt and appraiser F. Gregory Opelka, and their commentaries deserve
careful consideration.
Schmidt:

[A]ll too often the lender mistakes his role as "guardian
of the saver's money" as an excuse for using only the most
conventional methods of underwriting and appraising new
home construction. In so doing he not only deters home
building progress, but rejects improvements which, in the
long run, would be to his and the public's best interest.
By resisting change, the lender also fails to respond to the
demands of todays strongly competitive, highly selective
housing market. Instead of protecting the savers money,
he is gambling funds on obsolescent houses mortgaged
by dissatisfied buyers ....
What I am saying... is that building better houses for
less money and improving the total environment of our
communities are laudable goals with which our business
agrees in theory but generally fails to encourage in practice.

Opelka:

I suppose we all agree with your point in theory, but we
have to be continually wary of the new materials and
gimmicks presented to us by manufacturers and builders.
Moreover, as an appraiser my job is to reflect the buyer's
intensity to buy, his attitude. If he is an unsophisticated
buyer, appraisers must still respect and reflect his preferences. I know, John, you are disturbed, because you feel
that the typical buyer, though willing, is not informed. I
assume you mean informed about such things as better
design. But, appraisers cannot arbitrarily justify in an appraisal the cost of creating Archie the Architect's masterpiece, if the market value of the property will not
complement its cost. On the premise appraisers were to
accept cost as value on all architect designed houses,
who would underwrite the difference on any lender's subsequent losses, the AIA?

Schmidt:

Okay, but my complaint, as stated in my column, is that
by
responding
lender
is reflecting
thenegatively
ignorancetoofthe
theunconventional,
general public the
regarding
new concepts
of land
planning,
improved materials
and
construction
methods.
Thedesign,
nonconforming
is penaized,
not because
is better or worse,
it
varies
but only
from theit conventional.
Appraisers
and because
underwriters look to the future with vision of the typical, nearsighted buyer.

Opelka:

When it comes to evaluating an unusual, new and different type of building, the appraiser has no comparable
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data file to support his final value estimate. He must consider the cost to create the new entity and temper this
cost indicator of value with his experience and judgment,
if need be. Whether you like it or not, the real estate
market, time and time again, has demonstrated its preference by behaving today and tomorrow in a manner
which complements yesterday. Not that the values are
the same, but the reasons for its actions are similar. Real
estate valuation respects past behavior, just as does the
doctor, the physicist and the lawyer.
Schmidt:

You speak of doctors and physicists in the same breath as
appraisers. We don't get any medical progress by polling
public opinion. A neighborhood committee did not design
the Sabine polio vaccine. Progress, if it really is exploring
new fields, sometimes cannot be based on past performmance. The situation requires that the lender abandon the
lame alibi, "You can't put a value on good design."

Opelka:

The savings and loan business is not philanthropic. From
an underwriter's point of view, I don't think the lender
should necessarily have to put a premium on good design.
Ideally, he should put a penalty on bad design. Practically,
he tends to be trapped by competition, and that doesn't
leave much choice of doing either.

Schmidt:

I argue that lenders have the responsibility to encourage
better design, whether
152 the public is smart enough to see
it right now or not.

The views expressed in this interchange dramatically illustrate the
conflict of values confronting the institutional lender. His conservative bias
reflects his fiduciary relation to the savers, policy holders, and investors; it
reflects the reality of home buying habits; it gives the greatest promise of
providing a return on the investment; it limits unsound land development.
However, it also ignores some of the basic long-term environmental needs
of the individual which even the lender may not fully appreciate.
In the past, as Schmidt indicated, financing decisions have consistently
rejected experimentation and variation in favor of conformity. There are
indications, however, that investment policies may be brought into a more
equitable balance. There is an increasing appreciation by some lenders, at
least verbally, that their responsibility goes beyond "market appeal." As
one lender commented:
I think at this particular time we are going to see faster change and
progress. The people who are able will innovate, experiment and do
things differently than they have been doing. More progressive
152. Architect Meets Appraisers, SAvINGs AND Lo"N NEws, February, 1966, at
66-68.
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builders will show the way, and these kinds of builders will get
the money; and the not-so-good-one, I hope, won't get the same
I hope we are on the threshold of some breakkind of financing.
153
throughs.

Furthermore there are indications that this perspective is being translated into decisional behavior. Lenders are increasingly willing to invest in
large planned unit developments, to participate in lending for projects
beyond their own capacity, to consider environmental factors in their assessment of a proposed tract, and to lend toward achieving social goals,
especially when federal protection is available. While such activity is still
at a nascent stage, it does suggest the possibility that financial institutions
can exert a more liberal influence in the housebuilding process.
Also of vital importance is the increasing involvement of large corporations in the development process. With their extensive capital and credit
resources, such ventures offer to stimulate the large developments which
afford the greatest hope of providing for the variety of human needs. Experimentation which is so vital to adequately assess these needs is far more
probable in the large-scale developments being generated. The dimensions
of a Reston, Columbia, Clear Lake City, or Coral Springs afford the space
necessary to provide for amenities and housing variety'TM Coupled with
federal programs designed to stimulate "new towns," such investment
activity offers new hope that there will be increased resources available
for the innovating developer.
Nevertheless, it is questionable that the private sector has either the
capacity or the motivation to meet the challenge of the urban crisis. Absent
public intervention, it is, at best, dubious that the financing industry will
actively support homebuilding for low-income citizens; that they will encourage racial, economic, and age integration in developments; that they
will promote innovative house design and use of land that does not have
immediate market appeal for those able to pay. Simply, whether the financing agent is a traditional institutional lender or a corporate giant, it operates
essentially from a profit perspective. To incur added cost which reaps no
153. Comments of Norman Strunk, U.S. Savings and Loan League, Will the

Lender Buy New Concepts in Housing?, SAvncs AND LoAN NEvs May, 1967, at 50. John
Stadtler, of the National Permanent Savings of Washington, D.C. commented that:
"[we] lenders badly need to develop new methods of financing a generally undercapitalized industry so that builders will be encouraged to proceed with innovations and
new concepts." Id. See C. Distelhorst, New Testing of the Savings and Loan Business
SAviNcs AND LoAN NEws, August, 1967, at 42; J.Schmidt, New Concepts Answer Nedl
for Better Communities, SAvrNrs "D LoAN NEws, August, 1967, at 59.
154. See H. Jensen, Real Estate's Quest for Capital, 26 Uri. LAND I (1967).
Some of the developments cited by Jensen include Gulf Oils Reston, Humble Oil's Clear
Lake City, the Penn Central Railroad investment in three development companies.
General Electrics new town investment of $100,000,000, and Westinghouse's Coral
Spring. Id. at 3.
Corporations have also begun to create subsidiary development companies and
separate corporations unifying various facets of the real estate business. In addition
developers are increasingly considering the feasibility of quasi-public corporations for
development. Id. at 5.
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immediate monetary return appears incompatible with such an orientation.
In the final analysis, then, we must look further to discover a viable influence
for directing land development toward the creation of an environment
consistent with human needs.
IV.

INFLuCFES FROM THE PUBLic SEcroR

A. Local Land Use Regulation
An assessment of the influence of the public sector on the land development process must in part inquire into the role played by land use
controls. Today, the developer who does not secure full approval of local
governmental authorities by complying with applicable land use regulations
will ultimately raise questions of the marketability of the title he convoys
to his final housing buyer. 155 The initial contact of the developer with the
public sector regarding a proposed project may well come before he even
acquires the land. During the development process, he will generally be
required to present his proposals to local authorities for review and approval
before his plat can be recorded. 15 6 The nature of the legal controls imposed
and the manner in which local administrators exercise their power to review
and approve or disapprove proposals are potentially vital influences on the
existence and direction of land development. The problem arises, however,
as to which agency or board has jurisdiction to influence or approve the
1 17
various phases of the developer's construction schedule.
1. Organization for Regulation-One of the hallmarks of the American
governmental system is the myriad of local governmental units with overlapping jurisdictions.' Since the 1920's, states have delegated their power
to control land use to local governmental units. '9 Naturally, the proximity
of many governmental units set up to perform widely disparate functions
results in potentially overlapping authority. Indeed, competition among
jurisdictions for the power to regulate or incorporate land is commonplace
in some rapidly urbanizing areas. 160 While a simultaneous movement toward
155. Comment, Public Land Use Regulations and Marketability of Title, 1958
Wis. L. BEv. 128.
156. INTERNAToNAL Crry MA-AcEMENT AssocrATION, PIUNCIPLES AND PRAClcn
OF URBAN PLANNM 449-54 (4th ed. 1968), provides a useful general discussion of the

administration involved.
157. ALI A MODEL LAND DvELoPENTr CODE 140-42 (Tent. Draft No. 1, 1908).
158. S. SATO AND A. VAN ALSTYNE, STATE AND LocL. GOVERNMENT LAw 5-23
(1970).

159. The model zoning enabling act has been copied by a majority of States and
is still widely used today, although amendments may have blurred the outline of the
original lelation. United States Department of Commerce, Standard Zoning Enabling
Act (1926) as cited in 3 A. RATHXOPF, THm LAw OF ZoNo AND PLANNING 100-01

(3d ed. 1971).
160. California, the prototype of urban growth, is immune from this trend; there,
local jurisdictions merely proliferate. See Hagman & Disco, One-Man One-Vote as a

Constitutional Imperative for Needed Reform of Incorporation and Boundary Change
Laws, 2 UnB. LAW 459-60.
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extraterritorial exercise of land use control is, in some sense, integrative and
does seek to assure some capacity to meet future growth, the plethora of
governmental jurisdictions creates a constant potential for conflict and
additional obstacles to the developer seeking governmental sanction for his
project Unfortunately, the reasonableness of a jurisdictions land use plan
only in part depends on the zoning and other land use controls in surrounding jurisdictions,' 6 ' and so the developer can typically negotiate his way
into an area by the use of real estate market data, public hearings, and his
own persuasiveness.
Even if the developer is able to find land free from this jurisdictional
confusion, he must determine which board or agency of the particular
governmental authority must review and approve the multiple phases of his
development proposal. Dispersion of formal power and responsibility for
land use regulation through a myriad of agencies is typical-zoning commissions, subdivision officials, boards of health, building code inspectors, departments of license and inspection.'62 Indeed, it is difficult to even generalize given the differing agencies from area to area. "[S]ince future safety
from legal challenge is essential, there must be no question as to the jurisdiction of the hearing body."ro
This fragmentation of authority not only poses a severe problem for
the developer; it suggests a major impediment to an effective public
response to the problems indicated in the introduction. Not only does the
potential for delay, frustration, and perhaps even the klling of a project,
arising from the multiplicity of governmental actors involved, discourage
prime rate lending to builders, it seriously restricts the potential for creative, integrated, goal-oriented public land use planning. Land planning, if
it exists at all, is on an ad hoc basis. Accountability for resulting land use
patterns is lost in the shuffle.
The impediments to effective public intervention in the development
process are not solely a product of the fragmented governmental organization characterizing local land use regulation. The instruments of regulation
themselves are, generally spealdng, ifi-adapted to exert a positive influence.
Although a detailed examination of the various means of control is beyond
the scope of this study, the nature and use of two of the most important
devices for local land use control-zoning and subdivision regulations-will
indicate some of the problems involved.

161. See, e.g., Borough of Cresskill v. Borough of Dumont, 28 N.J. Super. 26,

100 A.2d 182 (L. Div. 1953), affd, 15 N.J. 238, 104 Ald 441 (1954).
162. On housing and builg cdes, as well as some other examples, see Bosselman, The Legal Framework of Building and Housing Ordinances, 4 BummnG OmncLtL
10 (1970). On the many possible types of building codes, see gcncrally B. SAxN-asox,
THE ADimaNSRATiON OF Buummr, CODES (1969).

163. Craig, A Developer Looks at Planned Unit Developmcnt, 114 U. PA. L.
3, 8 (1965).

RE,.
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2. Two Tools of Regulation-A recent commentary summarized the
typical zoning enabling act as a combination of nuisance law guidelines
and post-New Deal police power regulations.
The major characteristic of this model was the authorization given
to a local government to divide its territory into zones or districts
of uniform regulation throughout the district but with different
regulations for each district. The control was exercised through
specification in the local ordinance of the authorized limit on size
of a building parcel; on size, height, and placement of structures
on a lot; and through specification of the uses to which buildings
and land in the district could be put. 10
Initially, both the zoning and subdivision regulations were predicated on
the police power. Always imprecisely defined, it may be thought of as an
inherent power, adhering in the states and preceding the formation of the
federal union; it is not part of the enumerated powers of government, such
as taxation. 165 It is instead the power to regulate the activity of citizens
when exercise of one's rights might interfere with similar rights adhering to
another citizen and thus requiring mediation by the state for the benefit of
public health, safety, morals, or welfare. However, an additional early justification for state zoning enabling acts was the law of private nuisance:
One may use one's land so long as the property rights of others are not
infringed. When a zoning ordinance was first upheld by the United States
Supreme Court, in the 1926 case of Ambler Realty v. Euclid, 160 nuisance law
was used by way of analogy, as a justification. Justice Sutherland's opinion
for the Court indicated that nuisance rules might serve as a guide to define
the outer limits of the zoning power.10 7 The Court also promised a close
scrutiny of zoning enactments, but this promise has gone unfulfilled."0 8
Since the plaintiff's land was undeveloped in Ambler, it is implicit in the
opinion that the Court was allowing the Village of Euclid, under the police
power, to make a prediction that some land uses, if allowed in the future
to abut or even exist nearby each other, would be incompatible and give
rise to nuisance-type controversies. Strictly speaking, this is not common
law nuisance, which only settled disputes between existing uses but did
nothing to enjoin nuisances from arising in the future or to guide the land
development process.16 9 Sutherland's rationale for the exercise of predictive
judgment justified land use planning and also allowed zoning to expand

164.
165.
(1967).

ALI A MODEL LAND DEVELOPNIENT CODE xii (Tentative Draft No. 2, 1970).
Yearwood, Accepted Controls of Land Subdivision, 45 J. Unn. L. 217, 218

166.
167.
168.
relying on

297 F. 307 (N.D. Ohio 1924), rev'd, 272 U.S. 365 (1926).
272 U.S. 365, 387-88 (1926).
See Nectow v. City of Cambridge, 277 U.S. 183 (1928), which set the tone,
a presumption of the validity of legislative acts.

169.
(1970).

Mandelker, A Rationale for the Zoning Process, 4 LAND-UsE CONMMOS Q. 1
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the scope of its regulations. 170 Initially concerned with the control of the
pattern of land development, zoning today regulates some activities on the
lots themselves. 171 Thus, zoning was initially a codification of the principle
that a local government may decide how one may use his land so that
similar rights in land can be enjoyed by nearby or abutting neighbors.
Another early established rule in zoning also came from nuisance law.
Certain areas, it was held, could validly contain only one land use.m This
method of land segregation was based on the principles of nuisance writ
large. The effect was the protection of both the segregated and the excluded

uses.' -3 Normally, land uses are conceived of as "higher" (residential),
"lower" (commercial), and "lowest" (industrial). With the two lowest
types of land uses, other uses were usually permissible. With the highest
types of land uses, no others were deemed compatible. This last notion
permitted one-use, residential zones.
As expected, these justifications did prove to be flexible and expandable. 74 The range of uses which would be permitted in each zoning district
depends, in the last analysis, on the compatibility of that use with abutting
or nearby pre-existing uses' 7 5 as the word "pre-existing" indicates, and in
light of the most common interpretation of Ambler, "Euclidian" zoning is
intended to be a vehicle for guiding the future development of land.1 7 G For
several reasons, however, it has seldom functioned so as to achieve this end,
and moreover, has often produced quite unintended results. First, economic
factors intervened-the most profitable uses for suburban land after World
War I and to date were for high income housing, and this fact found expression in zoning laws.'7 Second, the periods of greatest building activity
170. The land use planning to which we refer here is only that necessary to
devise a classification of land and land uses suitable for implementation by zoning. Yet
the rise of a legal framework for zoning and land planning went on simultaneously.
United States Department of Commerce, Standard Planning Enabling Act (1926) as
cited in 3 A. RborosF, THE LAw OF ZoNING AND PLANNING 100-01 (3d ed. 1971).
171. People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272, 240 N.Y.S.2d 734 (1933),
appeal dismissed, 375 U.S. 42 (1963) (ordinance regulating use of clotheslines in front
yard upheld); Reid v. Architectural Board of Review, 119 Ohio App. 67, 192 N.E.2d
74 (1963) (home built around interior court disapproved by board review based on
aesthetic grounds).
172. Industrial Zoning to Exclude Higher Uses, 32 N.Y.U.L. RMx. 1261, 1263
(1957).
173. Katobimer Realty Co. v. Webster, 20 N.J. 114, 118 A.2d 824 (1956), is an
example, involving a district zoned exclusively for light industry (i.e., industry which
raises no nuisance questions). The town, however, overreached itself, and the zoning
was struck down. The primary reason would appear to be, as the dissenting opinion of
the then New Jersey Supreme Court Justice Brennan reveals, that the zoning was meant
primarily to increase the tax base of the town. Id. at 834. For a good discussion of the
case law generally, see N. WuVxrsAms, THE SmRucrURE OF URuAN ZoNIxN 217-2-7 (1966).
174. Indeed, a later theme of this article is that, as the police power has e.xpanded
since the 1930's, the nuisance analogy for zoning has been disregarded. See generally
T. SANmALow AND F. Micunsa.N, Gow nro
r iN URBAN ArEAs 3-110 (1970).
175. The question put more broadly is one of the "reasonableness" of the legislative classification. ALI, supra note 157, at 171.
176. Id. at 179.
177. R. Lu ovF, THE URBAN Co tm.'rr': Housixc ,ND PLANNIGn:I Te
Pnocnnssrvx ERA 15 (1967).
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were positively correlated with periods of increasing racial and income
segregation during which zoning became a shield to screen out low-income
housing buyers. 178 Financial institutions encouraged this situation by regarding "homogeneous" land use areas as qualifying for lower-risk land loans.17
Finally, zoning powers fell into the hands of citizen boards. Lacking the
technical competence to draw up a zoning plan themselves, these boards
were often advised by private, profit making, consulting city planners. Thus,
the problems of devising a zoning plan were not faced by the people who,
at a later time, would have to administer and enforce its provisions.18 0 In
this way, the real effects of many zoning ordinances were unintended ones.
Local officials and zoning commissioners came to view zoning as a way
of protecting the land of their community from development which was not
in accord with their view of the happy community they envisioned as their
town's end-state.18 1 Furthermore, there was an economic justification for
building up reserves of vacant land. Land zoned for the highest uses could
be kept off the market until its utilization would achieve an optimal tax
base for the community. This would assure a use producing the greatest
amount of tax return with the least amount of required public services.18 2
178. The pattern of residential segregation has stabilized at a high level since
1940. But the early 1960's, a period producing a high volume of housing starts, was also
a period of accelerated racial segregation. REPORT OF THE NATiONAL ADvisony ComnmnsSioN ON CrviL DxsouDmis 120 (1968). This may be a case of "thinking making It so."
The belief that a racial change in the composition of a neighborhood will lower property
values is reflected in the following: 'It is a matter of common observation that the
purchase of property by certain racial types is very likely to diminish the value of other
property in the section." E. FissEa, PtuNdnLEs or REAL ESTATE PnAcrlcE (1923),
quoted in LEFcoE, supra note 66, at 463. The district court judge in Ambler said something similar: "The blighting of property values and the congesting of population, whenever the colored or certain foreign races invade a residential section, are so well
known as to be within the judicial cognizance." Ambler Realty Co. v. Village of Euclid,
297 F. 307, 313 (N.D. Ohio 1924), rev'd, 272 U.S. 365 (1926). Cf. E. BArmntm, Tim
UmAvENLY Crr= 21 (1970). Banfield argues that the above quotes are only examples
of a self-fulfilling hypothesis, and that, all things considered, this fear permits the black
population in our cities to receive a relatively good buy in housing when compared to
what the rest of the population is offered. Still, the evidence is overwhelming that race
is the factor denying blacks entry to economically expanding sectors of our metropolitan
areas, the suburbs. D. BmcH, Tim EcoNomuc FurRE or Crry AND Sununu, 28-29
(Committee for Economic Development, Supplementary Paper Number 30, 1970).
179. See P. DAvIEs, REAL ESTATE iN AmmucAN HIsToRY 166-180 (1958).
180. See generally R. BAmcocx, THE ZoNINc GAME 19-40 (1966).
181. ALI, supra note 157, at 170-73, 179, 196-97.
182. See, e.g., Bd. of County Supervisors v. Carper, 200 Va. 653, 107 S.E.2d 390
(1959), in which the court held unconstitutional a two acre minimum zoning scheme In
an area still agricultural and, apparently years away from developing a suburban
real estate market. Id. at 395. But controiling the tempo and pace of building in an
urbanizing area may also be proscribed, as when a jurisdiction tries to limit the number
of building permits. Albrecht Realty Co. v. Town of New Castle, 8 Misc. 2d 255 167
N.Y.S.2d 843, 845 (Sup. Ct. 1957). The effect of a strict building code may be identical. Zoning is meant to guide land development, but apparently there must be some
pre-existing development to guide. The question is one of timing the passage of legislation to regulate, rather than to create or destroy, a particular realty market. The Fairfax
case, however, is somewhat a novelty-the developers most often prefer to work with
the local officials and establish some rapport with them rather than litigate matters
and destroy existing business relationships. Fairfax is thus the exception that proves, or
lays bare, the basis for the rule.
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Since land development is traditionally in the hands of the private sector,
this also meant waiting until the right or most desirable developer came
along. The burden was placed on him to prove himself "Mr. Bight." Zoning
thus became defensive. Even the Ambler case reflects this developmentlra
The plaintiffs land was zoned residential even though its most profitable
use was industrial, given the advancing urbanization. 18
The effect of these tendencies on the character of zoning was to enhance the importance of those sections of the ordinance governing the
issuance of amendments and variances. 18s Indeed, these frequently became
the most crucial sections of the zoning ordinance.18 0
Flexibility or individualized treatment of a particular parcel was
permitted by authorizing the local government to provide for a
"board of adjustment with power to grant, in cases enumerated in
the ordinance, "special exceptions" to the terms of the ordinance
and with power to authorize a "variance" from the terms of the
ordinance187where literal enforcement would result in unnecessary
hardship.
It may be said that the major purpose of zoning was to alter, rather than
enforce, the terms of the general law and that the zoning boards were
fulfilling-and, in some sense, justifying-their role when they granted deviations from the general scheme. 188 Theoretically, this ability to deviate
from existing norms offered a vehicle for escaping from the rigors of excessively rigid, archaic, and inappropriate zoning requirements. At the same
time, this flexibility also served to save the bulk of the basic regulations
from being declared unconstitutional as confiscatory of property rights.
There is a serious question of the extent to which this "flexibility" is,
in fact, conducive of creative and effective public control of the development process. Consider, for instance, the distinction between a variance and
an exception.
1. If the zoning regulations in effect in the district are inappropriate to guide the development of a particular lot, because
of conditions peculiar to that lot and not prevalent generally in the
district, then a variance is the proper remedy, and such a showing
must be made to justify a variance ....
183. Ambler Realty Co., v. Village of Euclid, 272 U.S. 365, 384-85 (1926).
184. Id. at 385.
185. By this we mean that to litigate the question of whether an amendment,
ordinance, or exception should be granted, is, in effect, to litigate the basic questions

of the Ambler case, e.g., the reasonableness of a zoning classification and the matter of
a "prospective nuisance," as well as the standards or other criteria governing the issuance
of the variance or exceptions. See, i.e., C. BEaanm, LND OwNRasnm AND Usn 758-819

(1968).
186. AL, supra note 157, at 198-99.
187. ALL, supra note 164, at xii.
188. Id. at 199. This would also account for the high proportion of variance and
exception applications which are approved. See Duk-eminier & Stapleton, The Zoning

Board of Adjustment: A Case Study in Misrule 50 Ky.L. J.273, 321-22(1962); Note,
Zoning Variances and Exceptions: The Philadelphia Experience, 103 U. PA. L. 1kv.
516 (1955).

HOUSTON LAW REVIEW

[Vol. 9:189

2. A special permit is quite different. There are some uses,
so the theory goes, which may be or may not be appropriate in the
district, depending on various factors-the exact location, the proposed method of operation, etc. In such cases a special permit is
the appropriate remedy, and the standards, indicating the types of
situations when a permit should in fact be issued, should be spelled
out as fully as possible in the ordinance.189
In practice, however, one should never ask for one without asking for the
other at the same time. The result is often a confusing transcript out of
which a court can glean the requirements of neither. Generally, the evidence
presents a case in which the courts can only rely on a presumption of
validity when it sees a partial case established.
Indeed, the definitions, provided above, of the potential changes in
overly rigid or archaic zoning requirements provide little guidance.
One of the most exasperating features of present zoning law is a
welter of confusing terms. How many lawyers could explain the
difference between a variance, special exception, and special use
permit or conjugate the various forms of nonconforming uses and
structures? The mystique created by this confusing terminology
has led both developers and protesters to believe that zoning is
manipulated by a small group of insiders at their expense."'
In the definitions given above, a moment's reflection on the problems
of making a case for either a variance or an exception (special permit)
shows that one of the ways to prove the "unique hardship" required for a
variance will be to introduce evidence on surrounding property values.
Indeed, the attorney cannot avoid this for even if be wanted to argue just
for a variance, hardship is a relative term and can only be measured when
reference is made to the surrounding lots.191
Noting this blur between the recognized types of possible changes in
the ordinances, reform of zoning laws has shown a tendency to narrow the
possibilities for administrative alteration of the general zoning scheme, 102
while at the same time making possible an initial development which is
more flexible and varied. We will later note a concurrent attempt to spell
out with as much particularity as possible the conditions which must be
exacted from the developer.1 93 The purpose is to assure a reviewing court
that a delegation of power has been made under a sufficient, definite
standard, and this involves a trend which we have not noted previously:

189. N. Wir. IMs, THE SmRucruR OF URBAN ZONING 265 (1966).
190. ALI, supra note 164, at 24.
191. Indeed, what starts out as a case for an exception may wind up as a denial of
a variance. See BERGEn, supra note 185, at 758-84.
192. Quite often, these changes take the form of "development permits." See
ALI, supra note 157, at 37-40, which suggests limiting the granting of exceptions to
cases involving the physical characteristics, non-conforming uses, and irregular, small,
or narrow parcels of land.
193. See p. 244 infra.
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Newer types of zoning-PUD's, floating zones, etc.-raise questions of compatibility of194land uses similar to those which were litigated in cases involving
exceptions.
The attempt to vary development patterns and narrow the scope of
later exceptions is part of an effort to incorporate the process for amending
a zoning scheme into a more dynamic, less rigid system of land use classification. The aim is to control the "exceptions" so they will not later become
the rule.'95 In all these efforts, there remain several limitations on the

issuance of amendments and variances in most states."9 There must be a
detailed showing by the applicant that the change is justified. He may be
required to show the effect on surrounding buildings, on the local economy,
or on the overall city plan. The ordinance itself may set standards for
amendments regarding population density, the minimal land area re-zoned,
and other factors. Variances are defined as changes in land use outside
the provisions of the ordinance, necessary because the law works a hardship
on the owner of the premises. That hardship, however, must be unique to
the property for which the change is sought. 9 7 The difference betveen an
amendment and an exception is thus the same as that between a legislative
exception and a proviso.

In practice, however, there appears to be nothing in those requirements
that gives developers great difficulty, provided the board is initially receptive to the proposed development. Even the legal standards help this process
along by requiring in both cases that the developer present land use data,
charts, maps, and blueprints justifying the change. This insures that, at the
same time that the board reviews his request, they will also have his plans
before them. 98 Zoning laws, therefore, can be adjusted within broadly
defined limits set by the ordinances to accommodate proposed developments. Some of the myriad of issues, typically negotiable, in a series of
hearings and meetings over the interpretation of the most flexible ordinances
today have been described as follows:
[T]he board may take the position that it will approve narrow
noncirculating roads if extra wide main traffic arteries are provided. The board may permit reduced setbacks if such setbacks
are not essential to off street parking. The boards approval of
diminished lot sizes may be contingent on more intensive landscaping. The change from one house type to another may be linked
194. BERGmE, supra note 185, at 758-84.
195. The textual reference is to arguments based on a "change in the neighborhood" allegedly occurring after the enactment of the zoning regulation and rendering it
nugatory. This line of argument springs, quite often, from similar -arguments concerning
restrictive covenants. But the questions raised by restrictive covenants often involve tle
intention of the parties buying and selling a parcel in the past and not the compatibility
of land uses. See Berger, Conflicts Between Zoning Ordinancesand Restrictive Cocnants,

43 NEB. L. REv. 449 (1964).
196. INTERNATIONAL Cr=r
197. Id. at 440.
198. Id. at 440-41

MAxAcimNT AssocIAToN,

supra note 156, at 438-440.
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to the placement of housing groups on the property in such a way
that maximum compatibility with, or adequate screening from,
adjacent properties is assured. Changes in road specifications or
minimum rights of way may be made in exchange for keeping roadways private rather than dedicating them. "U" streets may be
preferred to cul-de-sacs because of greater access for fire fighting
equipment or to provide loops for water lines. A requirement may
be set for intensive development of recreational spaces in exchange
for their reduction in size. Height limitations may be modified to
permit a few high buildings instead of having a series of low buildings over a large percentage of the ground. Lot sizes may be reduced to compensate for the cost of an expensive sewage treatment
installation. Minimum grades of roads may be modified to permit
blending of roads into the topography without massive excavation.
Yard dimensions may be altered to accommodate natural features
such as streams or trees. These adjustments may take weeks or
months to work out, and in the acceptance or rejection of any one
condition, the builder must revise his design, his costs, and his
market projection accordingly. If the approving body is different
from the deliberating body, it is often impossible to recapitulate
the long process of negotiation by means of a brief report. It often
happens that the approving body, not fully cognizant of why certain choices were made by the hearing body, insists on reestablishing previous minimum conditions and dimensions without permitting the builder to change those features to which he consented in
exchange for the modifications granted.'
Subdivision regulations had a somewhat different initial rationale than
zoning controls. Originally, they were a means of assuring that competent
surveying techniques were used and that a clear title would be conveyed
to the housing consumer without fraud. The description of the land conveyed became a matter of public record, so the same lot could not be sold
twice without the second purchaser having at least constructive notice of
any prior sale. 200 Gradually, however, the scope of the regulations was expanded to afford the community a means whereby it could assure that the
developer would compensate the community for any additional burdens
imposed by the subdivision. 20 1 The developer was forced to dedicate paved
streets, affording access to the houses in accord (e.g., as to the width, type
of curbing, surface, grade) with the jurisdictions existing circulatory system.
More recently, some communities have attempted to require the developer
to install capital facilities, such as schools, to exact lands for open space or
parks, or even to require dedication of school sites. 2 2 Open space and
educational lands were required as a set percent of all lots, measured either

199. Craig, supra note 163, at 8-9.
200. See D. MANDErKR, MANAGING OUR URBAN ENVIRONMENT 878-81 (1966).
201. Heyman & Gilhool, The Constitutionality of Imposing Increased Community
Costs on New Suburban Residents Through Subdivision Exactions 73 YALP, L.J. 1119,
1120-39 (1964).
202. Id. at 1130-46.
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by the number of lots or acreage.2°3 In the alternative, the developer might
pay a cash fee.20 4 These payments must be shown to represent the development's "paying its own way" into the community, and so the size of the fee
must bear a reasonable relationship to the projected needs of the community.
The proceeds are placed in a special fund to be used later for financing
20 5
public services or a needed facility.
The trend by now should be apparent. Subdivision regulations have
increasingly been used to predetermine ("lock-in" might be a better term)
the infrastructure and final character of a completely developed community.
Designed to make the developer bear the community costs of his development, they also give the municipality a start toward realizing its needs in
2 0-0
areas where needs are foreseeable.
However, in neither the history of zoning nor subdivision controls is
there any clear distinction between prohibitions of particular land uses and
incentives for the most desirable land development. The stick and the
carrot are not dearly visible to the developer, because at the same time
that required dedications were threatened and the possibility of a variance
or special exception was held out, another factor, implicit perhaps in both
subdivision regulation and zoning, was developing.
This factor was local discretion, delegated and exercised in an attempt
to reconcile conflicting demands for local control, higher density uses, and
an increase in tax rateables .2 7 For example, drafters of zoning ordinances
developed the so-called "floating-zone" concept to permit special uses, e.g.
shopping centers, light industry, or large garden apartments, in previously
designated land use districts. When certain criteria were met (and this
generally meant that the off-premises effects were judged to be minimal),
then this special use zone would be placed on the community's zoning
map. 208 It was left up to the discretion of uneasy local administrators to
declare when and, most importantly, where such a zone would be located.
Using such discretion in too innovative a way was, of course, political suicide for locally elected officials; often such powers were exercised by an
appointedboard of laymen.
Another example of a potentially innovative approach to land use
control is the "Planned Unit Development." PUD's are predicated on
population density criteria implicit in or established for normal residential
zones. However, such ordinances do not make any further provision for
203. See, e.g., Pioneer Trust and Say. Bank v. Village of Mount Prospect, .2 ill.2d

375, 176 NE.2d 799, 802 (1961) (exaction of park land from developer held invalid).
204.
205.
206.

Heyman & Gilhool, supra note 201, at 1130-46.
See case cited note 203 supra.
INTERNATIONAL Crr

MAAGzM

AssocIAoN, supra note 156, at 480-84.

207. See, e.g., Archbishop OHara's Appeal, 389 Pa. 35, 131 A.2d 587 (1957).
208. Miss Porter's School, Inc, v. Town Plan and Zoning Comm., 151 Conn. 425.
198 A.2d 707, 708 (1964); Rodgers v. Village of Tarrytown, 302 N.Y. 115 96 N.E.2d
731, 96 N.Y.S.2d 58 (1951). See generally Comment, Zoning Change: Filbiliy vs.
Stability, 26 MD.L. lEv. 48, 57-61 (1966).
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minimum acreage requirements. This makes possible large scale develop.
ments with dwelling units clustered into smaller areas, permitting, in turn,
the designation of surrounding lands as parks, open spaces, or places for
many types of community facilities. 20 9 Also, more than one type of housing
is commonly provided in the PUD: Developers frequently mix high-rise
apartments, garden apartments, townhouses, and semi-detached and detached dwellings. Quantity housing with emphasis on variation and choice
in style and cost range, with attention to amenities, is commonly associated
with PUD's. PUD's are sometimes permitted in several types of residential
districts, although empowering ordinances often utilize the previously
mentioned "floating zone" device. As noted, floating zones were initially
used to designate land available to light industry in residential districts.
That is, this type of zone was conceived of as "floating" around the jurisdiction until the right type of development came along, and then it was placed
in a certain spot after the builder provided assurances to the locality that
no incompatibility of uses would result.210 This assurance that no nuisance
would be created must also be provided in the case of PUD's, because
officials usually require landscaping for screening and the improvement of
nearby roads to avoid traffic congestion at peak hours. In effect, a negotiating process between the developer and public officials is being established
for both floating zones and PUD's.
It has been in the era of maximum urbanization, occurring after World
War II, that such flexible devices have been developed. By and large, they
were intended for the development of large tracts of raw land in urbanizing
areas and designed to aid public officials in dealing with developers. Since
most of these devices involved the discretion of zoning officials to negotiate,
they are often referred to informally as "contract zoning." Sometimes this
process is sanctioned explicitly by ordinance. Local officials and the
developer are legally empowered to draw up a document stating the conditions upon which a developer might improve a tract of land.2 The
conditions might be the provision of off-street parking, open space, or bus
stops-whatever would harmonize the development with the surrounding
community. In the case of light industry, the contract may contain standards
governing the number of parking spaces to be provided, the type of landscaping, improvements to the curbing and sidewalks, and land buffers
between the plant and abutting owners. However, since all such devices
were designed to meet a problem usually handled through subdivision
209. Cheney v. Village 2 at New Hope, Inc., 429 Pa. 626, 241 A.2d 81 (1908),
provides the best judicial explanation of PUD's to date. See also Symposium, Planned
Unit Development, 114 U. PA. L. RE-v. 1 (1965).
210. Huff v. Bd. of Zoning Appeals, 214 Md. 48, 133 A.2d 83 (1957) (floating
manufacturing zone for light industry upheld). See Comment, Zoning-the Floating
Zone: A Potential Instrument of Versatile Zoning, 16 CATn. U.L. Rxv. 85 (1966).
211. Sylvania Elec. Prods., Inc. v. City of Newton, 344 Mass. 428, 183 N.E.2d
118 (1962), exemplifies the use of contract zoning.
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regulations, there was a concomitant tendency to fuse the two types of land
use controls. 21 2 On the urban fringe at least, the two came to have the same
2 13
concern-urbanization.
Advocates of zoning and subdivision regulations said that this
negotiating process had been occurring anyway and that only by recognizing the process could the public begin to control it 2 14 In any case, the
devices are intended to give government officials an affirmative role in
guiding land development. 215 When the town and the builder get together
and reach their agreements, they stipulate the standards which the development must meet.2 16 How enforceable these conditions are, remains an open
question, but this type of negotiation is now permitted between town and
builder to guide the location and character of major land uses-shopping
centers, garden apartments, as well as light industry.1- 7 If standards and
criteria, by which the location and acceptability of the project may be
judged, are included in the ordinance itself, then the ordinance might be
called a PUD; otherwise, it is a type of "contract" or "floating" zone.
Toward the end of the 19607s, similar zoning has provided more affirmative sanctions, or rewards, to the developer wvho provides community
facilities; this "incentive zoning," for example, permits waiver of set back
and side yard restrictions if the builder provides a park, buries his utility
wires underground, or provides other amenities.21 Allowing taller buildings
if public transit access is provided is a common instance of this type of
zoning, which has also been used to control environmental problems. Air
pollution levels, noise, billboards, and signs have all been controlled in this
way. In any case, such land use controls afford policy makers a readily
available tool for the negotiating process, permitting affirmative inducements to secure the desired form of development 219 No longer must
regulations serve only as defensive mechanisms for avoiding undesirable
uses.
3. The Control of Regulation-The post-World War H era has produced
new devices for land use control which could be effectively employed for
more creative public intervention in the development process. The question
remains whether they are, in fact, serving their intended purpose. Discre§§ 4325, 4401 (Supp. 1968); L'"rnmAnote 156, at 480, notes this trend.
213. Of course, while generally true, this ignores some of the uses of zoning which
are potentially unique to urbanizing or undeveloped land, flood plain zoning, green belt
zones, and agricultural zoning. See MANDnrmm, supra note 200, at 904-28.
214. ALI, supra note 164, at 1-2.
215. Id. at 8-23.
216. For a review of recent cases, see Plager, Judicial Rcvicw: Rccent Dclsions
in Planning Law: 1969, 36 J. A.m. I-sr. PLANNEs 335, 336-37 (1970).
217. Trager, Contract Zoning, 23 MD. L. REv. 121 (1963); Comment, The Use
and Abuse of ContractZoning, 12 U.C.L.A. L. REv. 897 (1965).
218. New York City has been the most extensive practitioner of this type of zoning. A New Set of Rules to Reshape New York, Bus. VEE, Feb. 13, 1971, at 70.
219. G. LErcog, LAw DE r-opzmErr LAw 1305-26 (1966).
212. See, e.g., 7A VT. STAT. ANN. tit. 24
TIoNAL CrrY MLAGEuaqT AssocIAToN, supra
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tion, along with the low visibility provided by localized, fragmented decisionmaking, is a double-edged sword. It can be used to further the values
suggested earlier, or it can be employed in a collusive, under-the-table
fashion, detrimental to the developer and destructive of the value preferences urged in this article.
There has, however, been a simultaneous and increasing trend toward
the provision of enhanced procedural safeguards for controlling this
discretion. 220 Public hearings were a first step. Other requirements entail
notice to nearby owners, a transcript of any hearings, a written opinion
setting forth all reasons for the decision, and conflict of interest rules for
zoning boards.? 1 There has also been a concurrent professionalization of
the hearing process, even to the extent of paid examiners to conduct
2
hearings. 22
Developers generally dread the very idea of a public hearing at which
abutting owners and others opposed to the project are afforded an opportunity to attack the proposal. 22 In reality, most public officials recognize
that it is the vociferous opposition who tend to appear. They tend to assess
the level of opposition in the community generally and not necessarily the
merits of the arguments presented. On the other hand, most developers
cannot afford the delay occasioned by protracted hearings and the potential
consequence of an adverse decision if the protest arouses substantial
community sentiment. Even informal bargaining may be unable to overcome the impact of extreme public outrage on elected officials. 2 4 As a
consequence, hearings, if required, are requested early in the development
process, well before the work crews arrive on the site 225 and often before
the land acquisition is complete. Clauses which make the closing "subject
to zoning changes" are now familiar in land sale contracts, since a developer
can often obtain judicial review of zoning decisions as the equitable owner
226
of a parcel.
This review of administrative discretion affords still another constraint
on the negotiations with regard to land use regulation. Courts, however,
have traditionally avoided interference in this area-they do not enjoy
making the delicate policy decisions and balancing of interests that attend
this regulation. Instead, they have tended to plead no expertise and rely on
the presumption of validity generally accorded administrative judgments.22 7
220. See id. at 1454-74 and cases cited therein.
221. See, e.g., PA. STAT. ANN tit. 53 §§ 10901-916 (Supp. 1970) ALI, sipra
note 164, at 127-34.
222. MD. ANN.CODE art. 66B, § 4.06(b) (1957).
223. Krasnowiecki, A. Law Professors View, Symposium, Planned Unit Development, 114 U. PA. L. REv. 1, 85-88 (1965).
224. Id. at 55-63. As noted, the 'neighborhood challenger" is in a legal position
to do considerable financial injury to the developer.
225. Id. at 78-84.
226. Archbishop O'Hara's Appeal, 389 Pa. 35, 131 A.2d 587 (1957).
227. Nectow v. City of Cambridge, 277 U.S. 183 (1928).
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They depart from this line only where abuses of power were too flagrant
to ignore.22 The zoning committee chairman who, in response to a complaint
from an abutting landowner, says: "I don't live there and I don't care,-"
has been held to have shown such unreasonable bias against the landowner
as to preclude a fair hearing of the issue of re-zoning.2 Short of such
extreme arbitrariness, administrators seldom fear an adverse court review
of their actions. However, when procedural requirements of notice, fair
hearing, transcripts, and written decisions are imposed on the process,
standards of fairness will undoubtedly increase.
Someone is going to have to bear the costs of professionalizing and
judicializing this process. Ordinarily, since it will be the developer who
will be challenging the findings of a zoning board, he will also have to bear
much of the expense.2 1 The cost of reproducing a bearing transcript, or
even having one made, may thus fall on him. The developer is put in an
awkward position-he wants the legal protection these devices afford, but
at a minimum cost to him. Likewise, professionalization of any process is
likely to increase the cost to participants. Simply stated, expertise costs
money; when someone is called an expert or professional in some field, be
charges more for his services. In all of these situations, the developer is
uneasy. His desire is minimum interference with his financing and production schedule. At the same time, as more discretion is put into the hands of
local zoning and subdivision officials, there is greater reason to fear abuse.
Thus far, the procedural safeguards, diligently sought after by some,
have not produced any substantial impediment to the free exercise of administrative discretion. Administration of land use controls continues to be
discretionary, incremental, ad hoc decisionmaking. Jurisdiction is localized,
representing local biases, and fragmented, affording little hope for integrated
policy formation?' The tools of control themselves are often archaic and
rigid, and, although master plans for land use are often available, they only
serve as policy guides and generally have no legal status until "implemented.' 2m New devices for creative land use, even when provided by
statute and ordinance, are seldom related to comprehensive planning32'
They depend, in the last analysis, on the willingness of the administrator to
exercise his discretion judiciously.
To the extent that effective public intervention is impeded by the local-

228. Barbara Realty Co. v. Zoning Bd. of Review, 85 ILL 152, 128 A.2d 342
(1957).
229. Id.
230. ALI, supra note 157, at 116-119.
'231.

See Krasnowiecki, supranote 223, at 87-88.

232. Reps, Requiema for Zoning, in 2 TAm.ac MmeALOpOLxS 746, 752-53 (H.
Eldredge ed. 1967).
233. See, e.g., Cochran v. Planning Bd., 87 N.J. Super. 526, 210 A.2d 99 (L. Div.
1965); Headley v. City of Rochester, 272 N.Y. 197, 5 N.E.2d 198 (1936).
234. The number of statutes requiring comprehensive planning are legion, but
implementation of their requirements is another matter.
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ized, fragmented organization of land use regulation, it seems logical to call
for some administrative reorganization. In reality, political considerations are
likely to preserve local prerogatives for the present. There does, however,
seem to be some hope for a limited, incremental reorganization of land
planning and control functions to achieve more diversified land use patterns.
One reform would, in effect, recognize one of the trends which has
been outlined. This proposal would fuse the implementation and interpretation of zoning and subdivision regulations into one agency.235 A system
would be created to issue development permits for a change in, or reuse of,
property. 236 Development becomes a broadly defined term, to include
alteration, rehabilitation, conversion, or improvement of property.237 A
permit, once issued, authorizes immediate construction. 28 However, a
project might also be approved conditionally, staggered, or sectionalized
23
into components which the developer's finances permit him to perform.
The purpose is to avoid a developer abandoning a half-completed tract,
which will only become a burden to the town.2 40 The objective is to control
the timing and pace of land development within a jurisdiction, previously
a forbidden aim.2 1 The administrative process is made more visible, and the
views of concerned governmental agencies, abutting jurisdictions, nearby
24 2
owners, and the developers themselves are more likely to be articulated..
This was first proposed in 1968 and has influenced recent legislation
in two states.24 3 The aim is a worthy one and a major step forward. It may
not, however, go far enough. There are numerous other questions which
deserve the attention of public officials when they are considering urban
development for the first time, including: (1) questions of annexation;
(2) questions of consolidation of local governments; (3) the scope of extraterritorial powers; and (4) program selection problems, i.e. governmental
programs to adopt, e.g., public housing, rent supplements, new town assistance. This latter item is of special importance since presently no program
of public assistance to housing is coordinated with other programs at any
other level of government.m This is true even though the federal government, in providing grants-in-aid, does claim to encourage the comprehensive

235. ALI, supra note 157, at 164.
236. ALI, supra note 164, at 27-40.
237. Id. at 8.
238. Id. at 30-31.
239. Id. at 32-33; ALI, supra note 157, at 120-27.
240. Krasnowiecld, supra note 223, at 91, suggests that, under ordinary procedures,
... the developer of a new residential project does not undertake to complete it." So
some type of bonding may become necessary for large tract developments.
241. Bd. of Supervisors v. Carper, 200 Va. 653, 107 S.E.2d 390 (1959).
242. ALI, supra note 157, at 109.
243. 6 MD. STAT. ANm. art. 66B, § 3.01c (1970); 53 PA. STAT. ANN. it. 53, §
10501-16 (Supp. 1970).
244. See p. 252 infra.
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planning of a community to meet future needs.245 Of course, the most appropriate agency of government to implement this proposal may not be on
the local level. Regionalization of land development control powers, or a
delegation of authority to some type of metropolitan government, may be
necessary.2 46 Whatever the merits of this position, politics will keep these
functions local for the immediate future. Arguably, land use control powers
can be most effectively exercised if consolidated on a regional or statewide
basis or if a power of review is created in state administrative agencies.
What is clear is that the blanket delegation of power which has dominated
zoning, planning, and subdivision control cannot meet the present need for
diversified urbanization.
The problem of local control is not simply a matter of fragmented
organization impairing effective regulation and stifling diversity. Previously,
we noted that land use control was defensive, but harsher words may be
more appropriate-it may also be exclusionary, snobby, and racially segregative.2 17 We have been slow to recognize that physical land planning by the
developer ignores or submerges questions regarding which income class
or racial group would benefit from this activity. Furthermore, zoning and
subdivision controls often reinforce local exclusivisms. " 9 Regulations become a shield behind which the rich live. This is constantly becoming
clearer. Communities, with support of state law, are regulating their land
for residential uses only and then permitting only three, four, and five acre
minimal lot sizes. 249 They are also allowing de facto only the wealthiest
sectors of all housing consumers to build or buy homes within their jurisdiction. Excluded are low income consumers and high density uses.- Those
who work in the locality in low-paying jobs cannot live where they work.
This particularly applies to public employees, police, and school teachers.
Similarly excluded are the socially and racially "undesirable," primarily
Blacks, who depend on low-cost housing. Again, service workers, maids,
gardeners, and store clerks cannot live where they work or live where they
choose.

245.

(1970).
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Despite the impact of the Housing Act of 1954, § 701, most planning grants

from the federal government still involve transportation studies.
246. ALL, supra note 157, at 141-42.

247.

Davidoff, Davidoff & Gold, Suburban Action: Advocate Planning for an

Open Society, 36 J. Amma. Ii S. PLANNExs 12, 13-14 (1970).
248. Plager, supranote 216, at 339-41.

249. Bilbar Constr. Co. v. Bd. of Adjustment, 393 Pa. 62, 141 A.2d 851 (1953)
(one acre minimum lot size approved); Fischer v. Bedminster, 11 N.J. 194, 93 A.2d
378 (1952) (five acre minimum approved); Senior v. Zoning Comm'n, 146 Conn. 531,
153 A.2d 415 (1959), cert. denied, 363 U.S. 143 (1960) (four acre minimum approved).
250. Vickers v. Township Comm., 37 N.J. 232, 181 A.2d 129 (1962), cert. denied,
371 U.S. 233 (1963) (involving the exclusion of a trailer park from the township).
Justice Hall wrote a ringing dissent which has proved far more powerful than the

majority opinion. Id. at 140. Cf. Bridge Park Co. v. Borough of Highland Park, 113
N.J. Super. 219, 273 A.2d 397 (App. Div. 1971) (exclusion of condominiums held impermissible).
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While the Standard Zoning Enabling Act provides for many types of
land uses, many communities actually provide only a few. A court might
attempt to handle this problem by holding that the state enabling act delegates power only to those local jurisdictions which designate a reasonable
number of land use districts. 2 1 One-district towns, it could be argued, have
little justification for exercising any delegation of the police power to zone.
If they have no need for multidistrict zoning, they have, after all, no land
uses needing segregation or protection.
However, a broader line of argument is available, based on the claim
that the portion of the housing market excluded from the town is deprived
of equal protection under the laws. 252 Classification of land uses resulting
in racial and income segregation, if not unconstitutional, is at least highly
suspect, demanding the showing of a compelling state interest. Low income
families forced into seeking more expensive housing in a town denying
them access to apartments or mobile homes, may trigger an allegation of
bias which the town will simply be unable to justify.213 However, racial and
economic discriminatory motivation is difficult, costly, and time-consuming
to prove. The municipality can argue that its real concern is with population
pressures, since the impact of proposed low cost developments on local
resources is likely to be formidable.2 Coupled with the traditional reluctance of courts to probe administrators' motivations and interfere with local
land use regulations, judicial remedies for snob or exclusionary zoning are
of questionable effectiveness.ms Statewide legislation is the more feasible
approach.
B. Federal Influence on the Land Development Process
The preceding section emphasized the discretionary and fragmented
nature of decisions involving public land use controls, leading to selective
and provincial enforcement in many instances. However, the problem is
251. In re Girsch, 437 Pa. 237, 263 A.2d 395 (1970) (court required township
to permit apartment districts without saying where such districts were to be located).
See also, Kit-Mar Builders v. Township of Concord, 439 Pa. 466, 268 A.2d 765 (1970)
(three acre minimum lot requirement held impermissible).
252. Justice Hails dissent provides some support for this approach. 181 A.2d at
140.
253.

This argument is explored more fully in another connection in Ely, Legisla-

tive and Administrative Motivation in Constitutional Law, 79 YALE L.J. 1205, 1223-30
(1970). Cf. Deerfield Park Dist. v. Progress Dev. Corp. 26 Ill. 2d 296 186 N.E.2d 360
(1962), cert. denied, 372 U.S. 968 (1963). See generally Walsh "Are Local Zoning
Bodies Required by the Constitution to Consider Regional Needs?', 3 CONN. L. Rnv.
244, 250-67 (1971).
254. S. Alameda Spanish Speaking Organization v. City of Union City, 424 F.2d

291 (9th Cir. 1970), reviewing a rezoning amendment for public housing, granted and
then repealed by referendum (the Ninth Circuit refused to overturn the results of the
referendum).

255. Indeed, after the decision in the Girsch case, supra note 251, the township
in question included apartments but the apartment district did not include Glrsch's land.
This suggests that, unless the court supervises the remedy more closely, developers

will have little incentive to contest exclusionary zoning.
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more complex from a developer's standpoint than even the foregoing
portrayal of public decisions would indicate, essentially because the fragmentation is far greater than we have suggested. In fact, a developer-builder
may find himself negotiating with private utilities over provision of7
services,256 with title insurance companies over their abstracting policies,1with trade unions,258 with the state real estate sales commissions,2 s and
other public agencies that regulate all of the above.
Recognition of this fragmentation leads one to an examination of the
different levels of government in the hope that coordination and rationalization of the role of all these actors might be achieved elsewhere. Currently,
much emphasis is being placed on the need for state and regional land use
planning, and there have been some notable achievements in this area. The Urban Development Corporation of New York State has broad statutory
powers to preempt local regulations in order to locate its projects in any
part of the State. 2 1 Similar proposals are being contemplated around the
country. In addition, some states are enacting statewide building codes.2California now has a State system of inspections for mobile homes and prefabricated housing,srs and there are sure to be other attempts to break down
local resistance to diversified suburban developments. However, there are
limits to the state reforms possible in this area, for the local governments
are, after all, merely the creatures of the states, and their inertia is really
state inaction.2
256. Major appliance manufacturers have, for instance, guaranteed the loans of
large scale developers who will use the products of the guarantor in their developments.
It may be necessary, therefore, to determine at an early stage in the financing what type
of utility will service the tract. See G. LErcoE, LA N DEVELoPMENT LAw 345-63 (19 6).
257. Johnstone, Title Insurance, 66 YALE L.J. 492, 495-97, 502-05 (1957), indicates that any mortgagee will require title insurance, so that its provision will commonly
become a prerequisite of financing.
258. Trade union problems increasingly occur as jurisdictional battles bctween
craft unions or as attempts to preserve work in the fact of offsite assembly. National
Woodwork Mfrs. Ass'n v. NLRB, 386 U.S. 612 (1967), held 5-4, that the union had a
right to bargain for, and strike to enforce, a contractual prohibition against specified
types of prefinished and preassembled products. Petro, Unions, Housing Costs, and .te
National Labor Policy, 32 LAw AND CONTEW. PROB. 319 (1967); Carpenters Fight
the Prefab War, Bus. WzE, Apr. 19, at 90.
259. Seventeen states have such commissions which operate on the "S.E.C. principle" of prospectus issuances, registration of offerings, and full disclosure to consumers.
LEFcoE, supranote 256, at 426-28.

260. See, e.g., State Action for States and Communities, in Pr. ANN 1970 97-134
(1970). Hawaii, Maine, and Oregon currently have adopted some form of statewide
zoning. HAwAnr REv. LAws § 205 (1968); ME. REv. STAT. ANN., tit. 30, § 4501-4957
(1964); ORE. REv. STAT. § 215.505 (1969). Beckman, Legislative Rcuiew-1J68-1969
Planning and Urban Development, 36 J. Ams. INsT. PLANNERs 345, 353-54 (1970).
261. N.Y. UxcoNsoL. LAws, § 6251 (McKinney 1968). See also, CoUNcIL OF
STATE Govm-arm rs, 1970 SuGoEsTE STATE LrxisrLxTrx 53-54 (1969), for an outline of what roles such corporations might perform.
262. CoN. GEN. STAT. ANN. §§ 19-395 to 403 (1958).
263. CAL. HELT. & SAFETY CODE § 17922 (uniform building code standards),
17951-52 (mobile home inspections) (1970).
264. For example, 47 States allow countywide zoning, but this has had no appreciable regional impact Evans, Regional Land Use Controb The Stepping Stone
Concept, 22 BAYLOR L. REv. 1, 8 (1970).
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The final answer to the problem may well entail the breaking up of
racial and class prejudices. Meanwhile, some interim success can be achieved
by the development of cost-cutting technology in the field of industrialized
housing, by the training of minority construction workers, and by public
acquisition of land for future housing use.
It is the federal government which must provide leadership for the
implementation of these approaches, because the actors in the development
process as presently constituted, comprise a closed system in which there is
no incentive to "rock the boat." In the hope that federal intervention can
break through these impediments, we will examine the possibilities and
constraints of federal programs for land development.
While land use control has been primarily a prerogative of local government, with the state merely delegating its powers, the federal government
has heretofore played some role in influencing the character of land
development. It does not have the power to control directly local land use,
but it has long exercised an indirect influence through the regulations associated with its grant-in-aid programs to the states and localities and
programs of technical and financial assistance to developers, especially its
VA and FHA mortgage insurance programs. 2 65 However, it cannot be said
that federal intervention has been characterized by effective action toward
the goals enunciated earlier. In fact, the federal involvement generally has
been highly conservative, supportive of local biases and inattentive to values
which would alter present land use patterns. 28 Potentially, however, federal
leverage remains a powerful tool to shape new and useful development
patterns in our suburbs.
It does not appear that there is any coordinated federal policy commitment, coupled with appropriate action, toward meeting the challenges set
forth in the Introduction. Rather, there is a mass of independently administered programs, with crucial policy decisions frequently delegated to the
local areas involved. The present need is not for further policies. Rather,
what is increasingly necessary is a coordination of the myriad of federal

265. R. PEASE & R. KERwOOD, MORTGAGE BANKING 44-50, 72-118 (2d cd. 1905).
266. For example, under the basic FHA § 203 program, the 1969 average monthly
income of families whose mortgage loans were underwritten was $11,238.60; the average
mortgage amount was $18,847. H.U.D., 1969 HUD STAISTICAL YFAmoox 65, Tablo
351h (1970). Well over 80 percent of the FHA insured units are accounted for by this
program. Id. at 37, Table 12. It seems fair to conclude, therefore, that FHA Is a backer
of lower middle class housing. Even when, as with the § 235 home ownership program,
the FHA subsidizes low income housing, the average annual gross income of tho
families aided is $5,737. Id. at 103, Table 56. See generally L. FnEEDmAN, Punuc
Housmo 135-36 (1969); M. ScrussnmM, TOWAs A Nzv Housmro Poticy 3, 45-48
(Comm. for Economic Dev. Supp. Paper No. 29, 1969); See Edson, Secations 235 and
236: The First Year, 2 URB. LAw. 14 (1970); Zimbalist, The Function of the Private
Builder, Manager and Owner in the Evolutionof the Low Rent Housing Program, 2 Uiw.
LAw. 175 (1970).
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programs influencing land development2- 7 Only then can there be a viable
federal effort to achieve the defined goals.218 In order to appreciate the
manner in which federal programs can influence the rate and direction of
land development, we will focus on recent federal action directed toward
meeting one of the most severe problems in the land development processthe provision of adequate funds for land acquisition and preparation.
1. Title X Programs-Inthis article, we have focused on the preconstruction aspects of suburban housebuilding. While there is no necessary sequence in the activities and considerations involved, all phases of land
development should reach substantial completion simultaneously and as
quickly as possible in order to permit the developer-builder to schedule
construction. Hence, it is unlikely at the outset that the builder will have
any profit from his project to put toward the initial phases of the development. These initial phases require funding that will have to come from
sources other than profits..2 69 Perhaps they can be secured out of the proceeds of a mortgage loan on the developer's option to purchase the land
or on the land itsef. 270 However funded, these sums constitute some of the
capital required to make the project operational-that is, secd money.
Beginning in 1965 the Federal Housing Administration has attempted
to underwrite the risks involved in land loans for large subdivisions and
new communities. 27' Since development of a finished lot without improvements, for purposes of the building trade, is not a finished product, there
is always the risk that the project may not be completed as planned and
be abandoned at the end of this preliminary stage. In hard times, a builder
may be tempted to walk away from the tract. This heightens the risk
involved in land development loans, thereby making them unattractive to
lenders. FHA mortgage insurance under the Title X program is available
to underwrite these risks. 27
Initiated by the Housing and Urban Development Act of 1965, the
program began its life just as the 1966 tight money market severely hampered real estate activity. The unfamiliarity and outright suspicion with
267. H.U.D., Soil, Water, and Suburbia: HUD Programs for Land in Transition
(unpublished mimeograph for a conference on land and water management in fringe
area development, Washington, D.C., June 15-16, 1967), lists grant programs for public
works planning, sewer and water facilities, advance acquisition of land, urban planning
assistance, and FHA mortgage insurance as the programs available to urbanizing areas
at that time.
268. A more basic problem may underlie many of the weaknesses of present
programs in the business negotiations which are generated by most land development.
The FHA takes little interest; therefore, some type of federal mediation or supervision
indeed may be warranted. McBride & Clawson, Negotiation and Land Conversion, 36
J. Aar. INsT. PLArNEus 22 (1970).
269. Id. at 25-27.
270. Storke & Sears, supra note 65, at 555-57.
271. Housing and Urban Development Act of 1965, 12 U.S.C. § 1749aa-11 (Supp.

1 1965).

272. Id. See H.U.D., LAND DmEoPrmtcr HANDnoox FOR Trrm X MonTrAGE
IN-suNCE 1 (FHA No. 3560, as revised, 1966).
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which some FHA offices viewed the program compounded its problems.
Developers were either kept in ignorance or were warned of "red tape."2 3
Moreover, its terms-insuring mortgages on 75 percent of land costs-are
not as liberal to developers as some more inclusive FHA programs: e.g., the
FHA will underwrite 90 percent of an apartment loan, including the value
of the underlying land.27 4 Finally, only the relatively sophisticated developer
attempts to understand and use the program at all.
Though its potential has been great, Title X has not lived up to its
promises; it has never generated much in the way of volume. As of October
30, 1970, 17 projects or 6,175 lots around the country, valued at about $25
27 5
million, have been insured.
Throughout the FHA's five-year experience in underwriting or insuring
these motgage loans, the primary client group for Title X insurance has
been land developers. Administrators have noticed a slight shift in this
pattern, toward the servicing of promoters.276 The region of the country
most often served appears to be the low cost building areas of the Southwest.277 This becomes important when it is recognized that the Title X
regulations appear to be written to favor high-priced suburban land.2 78
Thus the program apparently is controlling its costs by underwriting expensive land in low-cost areas. Currently, mortgage loans may be secured in
amounts up to $25 million for a term not to exceed 10 years. Applicants may
be any mortgagor other than a public body.27 9
The type of improvements which may be financed with proceeds
of mortgages insured under Title X include water lines and water
supply installations, sewer lines and sewage disposal installations,
roads, streets, curbs, gutters, sidewalks, storm drainage facilities,
and other installation or work, whether on or off the site .... 210
In short, this program helps developers meet the requirements of most
subdivision regulations. Buildings used in connection with these "common
or public facilities" may also be insured. In the discretion of the program
administrators, buildings "such as clubhouses, swimming pool facilities and
parking garages which are to be owned and maintained jointly by the
property owners"28l may be included. Preparation of commercial areas, but

273. Interview with P. McCarthy & A. Stellhorn, FHA Land Development Section, H.U.D., Washington, D.C., January 25, 1971.
274. Id. See Housing and Urban Development Act of 1965, 12 U.S.C. § 1715y(o)
(Supp. I 1965) amending 12 U.S.C. § 1715y (1964).
275. H.U.D. Summary of Title X Operations as of 10/30/70 1 (unpublished
mimeograph).
276. Stellhorn & McCarthy Interview, supra note 273.
277. H.U.D., supra note 275, at 2-3.
278. See p. 256 infra.
279. H.U.D., LAND DEVELOpmNT HANDBOOK For Trrn X MORTGAGE INSUIANCE
2 (FHA No. 3560, as revised, 1966).
280. Id. at 1.
281. Id.
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not buildings, is allowable "if in proper relationship and scale to the overall
project."ss
Like many recent innovations in zoning control, the goal of the regulations has been to achieve an optimum size for the developments insured.
The underlying problem addressed is that of the external effects of the
insured development on surrounding lands and jurisdictions. However, the
regulations exhibit some ambiguity on this point. The land to be developed
may be "an extension of an existing urban development" or "a completely
new and unrelated project." - 3 A builder can insure all or part of his development under the program.284 In effect, a builder can use the federal program
in order to initiate a section of the project and then shun compliance with
the regulations for later, uninsured portions of the development.
Also, the regulations, in attempting to describe "optimum size," introduce more confusion. Initially, the regulations provide no prescribed
minimum size for the project, s which makes sense, since a rule of reason
seems appropriate. Two other criteria on size are provided: (1) the site
must be "ready for development to meet the needs" of an active segment
of the market, and, (2) the subdivision should be "sufficiently large to
constitute a reasonably self-contained neighborhood, if it is not already a
part of such neighborhood."2 Land "ready for development" usually refers
to sites in the path of urbanization. Under the program such land is to be
developed in quantum jumps, sufficiently large to constitute a reasonably
self-contained neighborhood. However, land for which urbanization is
imminent will already be quite costly, making land acquisition that much
harder. As a result, achieving a sufficiently large or self-contained development will be more costly. To date, the regulations have not explicitly faced
up to this problem; it is not stated anywhere that underwriting the differential costs of land development in active versus dormant markets is the goal
of the program. If this were the goal, and it could be stated in terms of
achieving a more desirable land use pattern,the regulations might aim at
locating projects in half-built suburbs to avoid the necessity of a developer's
jumping over active land markets to find cheaper land. This goal, made
explicit, would put the program on record as a counterforce to suburban
2 87
sprawl.

282. Id. at 1, 7.
283. id. at 6.
284. Id. at 8. The intention of this requirement is to insure that the local market
for developed land can absorb the product within two years. See p. 257 infra. This may
allow the builder to first build his most profitable dwellings and escape regulation in
later, less profitable activities, e.g., low-income housing.
285. H.U.D., supra note 279, at 6.
286. Id.
287. The authors' premise is that a policy justification which only provides subsidies for the building of homes but does not attempt to change the environment and land
use patterns of present suburban growth is only a subsidy to business and not an urban
growth policy.
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This situation suggests that the regulations are somewhat unrealistic
and unclear as to underlying policy and may explain, in part, why the
program has been used by only a few developers. Between 1965 and 1969,
the FHA received 77 applications under this program; it approved ten of
these.28 8 If, however, a policy-oriented determination of optimum size were
to be made, and if loans were made to underline this determination, the
effect on suburban development might be considerable. Title X, then,
would serve as an example of a potential incentive to encourage larger,
more diverse suburban tract development.
Some of the other criteria for site and project selection under this
program deal with specific third party effects of development. For example,
a "unified plan for a satisfactory residential environment" is required.8 9
Embodied in this concept are some traditional FHA values: (1) adequate
protection from undesirable traffic patterns; (2) avoidance of inharmonious
or value destroying influences; and (3) assurance of continuing protection
through adequate zoning, protective convenants, and other conservation
measures.29 However, this requires that property values be stable or rising,
even while provision is made for "a proper balance of housing in the
community for families of moderate or low income."201 The question again
arises of whether this is a realistic goal for rapidly urbanizing areas, without
a clearer recognition that the developer is being asked to buy high-priced
land for low-to-moderate income housing and face the possibility that the
resulting housing may become a "value destroying influence" by slowing
house sales.
Perhaps some of these seemingly conflicting and unrealistic objectives
might be acceptable if this were a program for warehousing land-holding
it off the market until it is ripe for development. Although it is hard to flesh
out the definition of what the regulations mean by land "ready for development," it would seem that Title X is not a warehousing program. Rather, it
is a development program which requires that the applicant own the land
in fee simple or, at least, have a 99 year leasehold2 12 and that the land be
developed soon after it becomes marketable.

288. Report on Current Housing Programs, Subcommittee on Housing and Urban
Affairs of the Committee on Banking and Currency. 91st Cong., 1st Sess., pt. 1, at 23
(1969). In fairness, it should be said that the regulations encourage "sound and economic urban growth, good living conditions, . . . a sound economic base and a long
economic life. The objective of this critique is not to challenge these admittedly laudable goals but, rather, to inquire into the possible definitions of these phrases. I-I.U,D.,
LAND D EE PMENT HANDBOOK FOR TITLE X MORTGAGE INSUMANCE 6 (FHA No. 3560,
as revised, 1967).

289. Id. at 7.
290. Id. at 7-8.
291. Id. at 8.
292.

Id. at 1.
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The land development... should be limited in size to assure that
developed lots can be absorbed by the market within an estimated
period of two years after they are ready for marketing.
This must mean "marketable to a builder," for otherwise it hardly allows
time to put up houses on a tract3 Apparently the federal government has
a fear that it may find itself dealing with speculators. Furthermore, implicit
limitations on the size and marketing potential of the project may conflict
with earlier prescriptions for self-sufficient neighborhood developments.
Evidently, the best light in which this program can be seen at the present
time is that it seeks to walk a fine line between satisfying existing housing
markets in suburbia and creating newer, hopefully more diversified, development.
2. Nonprofit Projects-In addition to the 1965 Title X program, the
Housing Act of 1968 provided for a limited program of seed money for
construction projects by nonprofit sponsors. The HUD Secretary is
authorized to make 80 percent, interest-free loans to nonprofit organizations
to meet preconstruction expenses. " 5 For this purpose, a revolving fund is
established to permit loans for all FHA programs, with the exception of
§ 235. Eligible expenses include the costs of planning and obtaining
financing for the project. More particularly, the law uses the following
examples of allowable costs:
[Plreliminary surveys and analysis of market needs, preliminary
site engineering and architectural fees, site acquisition, application
and mortgage commitment fees, and construction loan lees and
discounts. 29
However, there is a catch. This loan is to be repaid "upon the completion of the loan or sooner," and HU) "may cancel it at any time if it
determines that it [the loan] cannot be recovered from the proceeds of any
permanent loan made to finance..., the housing."mr Thus, the preconstruction planning is to be fully reflected in the price of the dwellings, which
293. Id. at 8.

294. Title X regulations make some attempt to mold a program for both land
developers and merchant-builders. This requirement seems to assume that the land
developer will also build the houses or, at the very least, remain in control of the "buildig program" for this subdivision. The regulations require inicr alia that the FHA
"encourages the maintenance of a diversified local homebuilding industry, broad participation by builders, and the inclusion of 'low and moderate income housing'." Id. at 8.
How one can require and encourage simultaneously presents, we think, a difficult
problem for any administrator. These regulations, however, merely repeat the wording
of the statute. Housing and Urban Development Act of 1965, 12 U.S.C. § 1749dd (Supp.
I 1965).
295. Housing and Urban Development Act of 1968, 12 U.S.C. § 1701x(b) (Supp.
IV, 1969).
296. Id. See STAFF OF =HE SENATE CombrrE
ON BA'manr AND CuurEcy;
Compmr.iox OF Tm HousiNAND UnBAN DEv mmmNTrr Acr OF 1968, 90th Cong.,
2d Sess. vii, 15-16, 166-67 (Comm. Print, 1969).
297. Housing and Urban Development Act of 1968, 12 U.S.C. § 170Ix(b)(1)
(Supp.IV,1969).
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price will presumably rise as a result.
Again the promise falls short of the reality. The program has been
consistently underfunded. Appropriations have never even approached
authorization levels. 298 Such a limited program is obviously inadequate to
produce the impact needed to meet the challenge, and other programs in
this area have met similar fates. 299
3. FHLBB Efforts-Another program in aid of land development was
instituted in the summer of 1970 by the Federal Home Loan Bank Board.309
Like FHA Title X loans, in which Federal Savings Banks may invest,9 ' it
does not provide direct subsidies or payments for development. Instead, it
permits savings and loan associations having federal charters to
invest in the capital stock, obligations, or other securities of
any service corporation organized under the laws of any State,
District, Commonwealth, territory or possession .... 302
Such a corporation must be an exclusive subsidiary of federally controlled
savings banks in a jurisdiction. All participating banks must be able to
purchase an "equal amount of capital stock," but any one may not buy
more than 10 percent of the outstanding stock, or stock may be purchased
by participants as a uniform percentage of their assets. 303
Among such a corporation's permissible powers are:
[D]evelopment and subdivision of, and construction of improvements (including improvements to be used for commercial or
community purposes, when incidental to a housing project) for sale
or rental on, real estate ....314
This power may be exercised only when the developed but unimproved
lots are held "for the purpose of prompt development." 35 Unlike the FHA
program, however, these first lien loans may be used for the "warehousing
of real estate."3 6 This is a positive step toward helping developers plan
their tracts in a more orderly process. However, banks should be given
special incentives to use the power, and it should be coordinated with the
298.

12 U.S.C. § 1701x(b)(3) (Supp. IV, 1969) authorized 7.5 mIllion dollars

299.

12 U.S.C. §§ 1701y(a)-(i) (Supp. IV, 1969), creates a non-profit corpora-

for fiscal 1969, and 10 million dollars for fiscal 1970.

tion, The National Homeownership Foundation, to receive public and private grants to
make grants and loans for "necessary preconstruction costs" incurred for architectural
assistance, land options, application fees, and similar items. This was enacted In the
1968 Housing and Urban Development Act § 235 as a part of the emphasis on homeownership for the poor. The first year authorization was ten million dollars, but no
money has ever been appropriated.
300. This program was instituted under the authority of the Financial Institutions
Supervisory Act of 1966, 12 U.S.C. § 1464(c) (Supp. IV, 1969).
301. Id.
302. 12 C.F.R. § 545.9-1(a) (1971).

303. Id. at § 545.9-1(a)(1)
& (2).
304. Id. at § 5 4 5.9-1(a)(3).
305.
306.

Id.
Id. at § 545.9-1(a)(2).
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FHA program to achieve maximum impact on the housing industry. The
need to coordinate such governmental programs seems essential to a meaningful national policy related to land use.
4. New Towns-Another source of seed money will soon come directly
from the federal government for the purpose of stimulating development of
new towns and communities. The first federal legislation in this area was
passed in 1968 when HUD was authorized to guarantee bonds used to
finance such development3r7 The Urban Growth and New Community
Development Act of 1970 greatly expands this power. 8 Today, a separate
entity, the Community Development Corporation attached to HUD with
a current appropriation of $50 million, administers a program for, inter alia,
land acquisition and development for new towns.' 9 This program will
subsume, in all probability, the Title X program in the not too distant
future.310 HUD, through the Community Development Corporation, is now
authorized either to make loans to, or guarantee the privately incurred debt
of new town builders. A community may be a "newly built community" or
a major addition to an existing community."31 '
Recipients of aid under this program may be either state land development agencies or private developers. Land development is broadly defined
as

...[T]he process of clearing and grading land, maling, installing,
or constructing waterlines and water supply installations, sewerlines and sewage disposal installations, steam, gas, and electric
lines and installations, roads, streets, curbs, gutters, sidewalks,
storm drainage facilities, and other installations or work, whether
on or off the site .... 3

Also included are facilities and buildings owned by the local government
or by a community association. 13
The criteria for locating these communities are, from the planning
standpoint, far too vague to permit one to discover the urban growth policies
underlying it. HUD must make a determination that the community
(1) "will provide an alternative to disorderly urban growth," (2) "will be
economically feasible," (3) "will contribute to the welfare of the entire
area . . . substantially affected," (4) "is consistent with comprehensive
planning," (5) "has received all governmental reviews and approvals required by State and local law," (6) "will contribute to good living condi307.
1969).

Housing and Urban Development of 1965, 12 U.S.C. § 1749cc-1 (Supp. IV,

308. Urban Growth and New Development Act of 1970, 42 U.S.C.A. §§ 4511-

4532 (Supp. May 1971).
309. Id. at § 4532(a).
310. Stellhorn & McCarthy Interview, supra note 273.
311. Urban Growth and New Community Development Act of 1970, 42 U.S.C.A.
§ 4512(a) (Supp. May 1971).
312. Id. at § 4512(f).
313. Id.
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tions" and be a community "characterized by well balanced and diversified
land use patterns," (7) "make substantial provision for low and moderate
income housing," and (8) use advances in design and technology in construction.

31 4

Most of these criteria build upon those of the Title X program, but
some of the Title X constraints would hinder this program and consequently
are not included. Absent is the requirement that the land be "ready for
development," but remaining is the problem of finding an optimum size.
At this writing, the majority of these criteria remain to be fleshed out by
regulations. Hopefully, the experience of the Title X program will guide
their writing.
Loans to private developers of new communities, like the 1968 seed
money program for nonprofit sponsors, are limited to cover only "interest
payments on indebtedness outstanding during an initial development period
(not to exceed fifteen years)."315 This period of time is to extend until HUD
finds that the "land marketing activity" is of sufficient volume to permit
further development without public aid.3 10 The loan program is for land
development only, and the public role must cease when the merchantbuilders start construction. Obviously, some preliminary testing of the market will have to precede the cutoff date for public assistance. That may
mean some building by the new community developer himself. Indeed, a
requirement that the developer do some of the building would provide the
program with a good safeguard, to make sure that he does not assume a
"cut-and-run" posture toward the new town.
In the past, political considerations and the absence of local pressure
have determined the placement of new towns. 317 The 1970 program, requiring state and local approvals, will not change this pattern unless state
planning is given more power than currently used in most states. 318
In this regard, the Urban Development Corporation of New York might
provide a model for other states. 31 9 It has preemptive powers over local land
use regulations and building codes. Such powers are necessary if a new
town's program is not to founder in the new community developer's inability
to find "patient money" investors willing to wait out delays in governmental
320
approvals.
Grants-in-aid of various local government planning studies are also
available and are given priority among grant applications. The federal
share for such studies can be as high as 70 percent of the total cost (in the
314. Id.at § 4513(a)(1)-(8).
315. Id. at § 4515(a)-(b).
316. Id.
317. A FirmerFoundationfor New Towns, Bus. W=, January 9, 1971, at 22-23.
318. Planner Lauds Provisions of New Town Legislation, Washington Post,
January 16, 1971, § D., at 20, cal. 1.
319. See note 261 supra.
320. Bor, President of British Planners Tells Lessons of 25 Years Experienco with
English New Towns, ASPO NEWsL-rra, FEB., 1971, at 10-11.
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case of transportation studies). Federal money is available to state planning
agencies who will do the planning and marketing studies for the acquisition
of land, the construction of sewer and water utilities, roads, storm drainage
facilities, and other requirements of site preparation for new communities. This program is broad in scope and seeks to urge states to develop and
implement their own urban growth policies. Unlike many government
programs, it is not a program which directly aids the housebuilder. However,
if the states become effective conduits, they can save developers,
particularly new community builders, much time by planning these communities. Of course, it is too early to predict whether this effort can be, or
will be, incorporated into the other federal programs discussed above.
To be effective, all these programs should define seed money to include
the financing of early land acquisition as well as planning and architectural
fees. Provision for such funds is seldom available under publicly-assisted
programs for the actual construction of housing, so the suburban developer
currently receives little assistance in initiating his projects under the existing
uncoordinated programs. Yet, if our suburbs are to become more diverse
as to racial, income, and social classes, some creative attempts will have to
be made to implement these and similar programs in the suburbs. To this
end, FHA, FIILBB service corporations, and new community programs
should be coordinated and used as a catalyst. If integration of these
programs proves too much of a strain on the existing federal bureaucracy,
then seed money provisions might be added to existing housing programs
in order to encourage builders to use them in suburban areas.
Of course, established builders will not need this money as much as
under-financed, unbonded, novice builders. Yet, it is by no means certain
that these established housebuilders would form a market even for redirected federal programs. Having established lines of credit and business
relationships with local banks and other lenders, they may be unwilling to
risk these relationships by changing the character or pattern of local development to allow diversity of residents. Indeed, one criticism of past housing
programs has been that marginally efficient builders alone tend to participate, thereby maintaining incompetent builders in business. If this criticism
is true, it has occurred in an industry which has avoided acceptance of any
social responsibility. The industry has been no more willing to build low,
moderate, or mixed income housing after the completion of federally
sponsored projects than it was before. With the exception of the fact that
a few more units of such housing existed afterwards, little has changed.
The basic structure of the building industry, as well as the environment
being built, remains much the same.
A statutory provision for seed money for use in housing projects in
suburban areas must-at the same time that the marginal or small builder
321. Urban Growth and New Community Development Act of 1970, 42 U.S.C.A.
§ 4519 (Supp. May 1971).
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is being subsidized-aid in diversifying the suburban environment. Such a
provision could be added to many of the housing programs in the public
sector. Specifically, it might be included in the § 236 program for nonprofit
sponsors under the Housing and Urban Development Act,322 and in the
Turnkey programs administered under the public housing laws, both of
which do not provide for seed money. In addition, the money must be made
available to land developers and "new town" builders-that is, to businesses
which prepare the site without constructing the buildings. They constitute
an important sector of the housebuilding industry, one which is often
ignored in federal programs. Their participation must be encouraged in
building a coalition behind the proposed revision. Even the housing producers large enough to finance their projects internally or as prime rate
borrowers must be given an inducement to participate.
We have previously questioned the viability of income and racial
diversity in both the city and suburb as presently constituted, and we
certainly submit that cities so integrated are unique in our history. That
is not to say that the goal is not worth pursuing, even to the point of making
it a constitutionally mandatory goal for the building industry. Our analysis
has tended to show, however, that few, if any, incentives exist on the local
level for making the newly developing areas more of a microcosm of the
larger community. To make large-scale, diversified housing projects palatable to communities, "sweeteners" will be required, such as programs for
land buffers, open space, and community facilities. Seed money for the local
community, as well as for the developer, will be vital if the effort is not to
end with an isolated enclave in a larger segregated suburb. The federal
government alone presently controls programs capable of providing the
needed incentives to the local community, and the developer has little
incentive to encourage greater diversity in land use and planned community
growth. It seems logical to begin, therefore, as is suggested above, with a
more detailed study of the various programs available in order to assess
their potential worth as parts of coordinated federal action. Federal involvement in the land development process is no assurance that the challenge
will be successfully met. However, it seems apparent that the present approach of uncoordinated, ad hoc federal intervention, offered in support of
existing programs of land use and land use control, offers little hope of
change.
V.

CONCLUSION

The foregoing analysis is hardly likely to inspire confidence in the
capacity of our system to respond effectively to the challenges posed by

322. 12 U.S.C. § 1701x (Supp. IV, 1969). See Tatar, The Investor and the
Section 236 Housing Program, 8 Hous. L. REv. 876 (1971); Comment, Tax Advantages Under Section 236 of the National Housing Act, 8 Hous. L. 11Ev. 911 (1971).
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this article. The housebuilding industry emerges as fragmented and
localized, composed heavily of small, undercapitalized builders, depending
on quick turnover and limited commitment to the future well-being of their
small scale projects. Inefficient urbanization and soaring costs for marketable acreage limit the possibility of accumulating sufficient land for
profitable large scale development. The costs of planning similarly limit
the freedom of the developer to innovate in land use, even vhen he is so
motivated. Increasingly, developers must look to outside sources to finance
the early phases of the development process.
However, in assessing this treatment of the land development process,
it is important to recognize what it has revealed about the present stage of
our knowledge. It is unclear, for example, whether developers in acquiring
land act alone, as speculators, or whether they are more often themselves
the purchasers of land from land brokers or other interim owners. We need,
in other words, to know much more than we do about the actors involved.=
The same is true for the economics of the land development process.
We have emphasized that the housebuilding industry in the preconstruction
phases of development is generally undercapitalized and that institutional
lenders tend to view land acquisition and development as a high risk
venture. This does not mean that the venture is necessarily high risk for
the developer but merely that lenders regard other investments as more
desirable. Institutional lenders, to the extent they do exert influence on the
process, tend to be conservative and resistant to innovation. This has been
true even though the risks inherent in the residential development process
have declined over the last three decades through the use of affirmative
governmental assistance to homebuyers, local communities, and developers.
Land planning has been approached in this study as involving both
spatial and socio-economic considerations. The need for diversity to permit
freedom of choice was stressed, but the probability that builders generally
would promote such objectives is highly questionable. Nevertheless, new
approaches to land use and increasing emphasis on large scale development,
especially new towns, does suggest potential avenues of change embodying
the values urged in this study. However, it is unlikely that the housebuilding
industry will move strongly in this direction without external stimulus.
Most authorities agree that urban sprawl is created by the developers'
desire to minimize the costs of land development-they tend to skip over
higher priced land near completed projects. While this may be a highly
inefficient use of land, the ability of land use innovations, such as cluster
development, to alter the pattern remains problematical.
We have also spoken of the need for integrated suburbs, but it may
be more appropriate to stress the need for increased opportunity for nonwhite and economically disadvantaged minorities who choose to live in a
323.
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suburban environment. This may or may not mean racial integration, but
the fact remains that we know very little about promoting social policies
through physical land planning. We suggest that there ought to be variations in density, house style, and tenure because such variety allows people
to find the home they most want. Light industry and employment opportunities generally should be dispersed to the suburbs so as to minimize
commuting time. We need these things, not for their own sake, but to
determine if people will accept and use them and thereby implement the
desired social objectives. We need, above all, to give builders external
incentives to innovate.
It seems doubtful that the institutional lenders financing the development process will provide the stimulus for innovation in land use, experimentation in diversified, large scale housebuilding, and increased equality of
opportunity for decent housing. The positive influence of the lender, if
exercised at all, is to limit the speculative character of the undertaking,
enhancing the probability that the project will be successfully completed.
However, the conservative orientation of the institutional lender, the
localized character of financing, and the availability of safer and higheryield investments challenge reliance on the financing sector for a meaningful response to the problems posed in the Introduction of this article.
Public intervention in the development process has traditionally meant
localized, highly fragmented control. Archaic legal tools, stressing avoidance
of undesirable land uses rather than affirmative inducements toward
desired modes of land use and generally lacking any creative relationship
to a program of planned growth, have been the rule rather than the exception. Even when innovative measures for more creative land uses are
available, the discretion vested in administrators often frustrates their
effective implementation. Land use control becomes a defensive instrument
supporting exclusionary tendencies and frustrating change.
Federal intervention in the past has been generally supportive of local
biases and contrary to the values and policies supported in this study.
Nevertheless, the increasing role of the federal government in providing
seed money for desired forms of land use and support for communities
accommodating desired land development does suggest the potential for a
more creative federal response. This has been especially true of the increasing federal support for new towns. While serious problems remain in integrating the various programs into a cohesive policy for managing urban
growth, and while we clearly have much to learn regarding how land use
can further desired socio-economic objectives, a beginning has been made.
Rather than rest content with this analysis of the limitations of the land
development process as it presently exists, we would like to suggest some
guidelines for future policy formation.
Recently the National Commission on Urban Growth reported that the
United States would require 110 new towns, each with a population of 15
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to 20 million, by the year 2000 A.D.Y4 Many countries, with both developing
and advanced economic systems, already have programs and policies for
relocating people and industry in previously underdeveloped regions. Great
Britain's new town program has consciously sought to develop Scotland
and northern England in order to spread economic wealth more evenly
throughout the land. -5 Since the Second World War, economic planners
in the Netherlands have attempted to move industry into the northern part
of the country. Every immigrant to Israel is currently located initially in the
underdeveloped parts of the country; his placement there is a condition of
entry. 6 Similar measures have been employed in the United States for area
economic development, first by the Tennessee Valley Authority for river
basin development, and then by the Appalachian Regional Commission.
None of these efforts, however, appear to have provided any useful
general policies to guide future development of our economy, population
policies, and metropolitan areas. This is not difficult to understand since
our burgeoning metropolitan areas represent, in a sense, the most complex
forms of social organization ever devised by man. Indeed, it is a misnomer
to say that these metropolitan areas have been "devised"-rather, they have
evolved. The question now is how to deal 'with them.
For an advanced society like ours, economic development policies are
not enough. We have reached a level of maturation where the major constraints on economic policy are not economic at all but involve institutional
and cultural values.327 We can "develop" still further only if we are willing
to change cultural patterns, surrender social ideas which no longer serve
reality, and adopt new patterns of living and thinking.
A search of the environs of any new tract development demonstrates
that most of our suburbs are not communities in the normal sense of that
word; that is, they are not economic units in which the residents serve and
develop social and economic interdependence. They are instead bedroom
communities, serving narrower functions for their residents. House design
reflects this-builders strive to provide housing without knowing the sector
of the market they are to serve. In fact, even when they do know, it
probably makes little difference in the final product. Site planning also
reflects this. Each house is set apart, and every house is designed as if it
were the last the developer would put up. There is little sense of communal
interdependence when postage stamp lots are squared off and segregated
one from another. There is seldom any opportunity for families to stay in
the same community as time changes their life styles. More often, they -will

324. RE'onrr OF T=E NATIONAL COmmISSION ON URAw Gnow-1970.
325. L. RODIN, THE Brm-r-H NEW TowNs (1956).
326. New Towns: Lessons Europe is Teaching Us, Bus. NVEr, Nov. 22, 1969, at
130. 32 7. K GAJnn~n' THE NEw h nusmInr. SrA1 386 (1969).
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be forced to relocate. Thus a limited commitment to the community is built
into the development process.
Our review of the New Communities Act revealed, among other things,
that the location of new towns can now be within the confines of existing
cities and suburban communities. This may prove to be a useful factor in
planning future federal action. Previously, the placement of these communities had been primarily a matter of politics. The existing programs have
been fashioned without sufficient attention to relieving the pressures on
our cities. New towns might become a vehicle for making our cities more
liveable if they can be located without regard solely to political, managerial,
and financing considerations. Located on the fringe of growing metropolitan
areas, new towns can be "satellite cities," complementing the primary city
by servicing its needs (residences, services, industries, etc.).
Further, any new towns program should be closely integrated with
existing urban renewal and neighborhood development programs. For every
satellite city built, there should also be a new town in the city proper-an
"in-town." The two should be connected by a mass transit corridor, and
their centers should be a short transit ride apart. These dual components
of renewal might share common facilities for cultural events, amusements,
and services. Perhaps they could even have a common government.328
The "out-town" component of this development would look like a cluster or planned unit development. That is, it would utilize land more
intensively than present suburban patterns. At the same time, it would seek
to apply the previously enunciated idea of creating homogeneous living
areas within an overall environment of heterogeneity as to racial, income,
and social groups. Thus, clusters of 10 or 12 dwelling units of various typestownhouses, modular housing, semi-detached homes, and detached housingwould constitute the module of development. Experience has indicated that
this is the effective reach of neighboring in present suburban developments
that utilize land fairly intensively. Within each cluster, each unit should
have a different prospect or outlook designed to give residents a feeling of
privacy and a sense that they are not compelled to live together, This feeling
can be achieved by curving streets, by angling each structure differently on
its lot, or in the case of townhouses, by varying the set-back of the units
and by building sets of townhouses around corners. While this effect will
be harder to achieve with high-rise apartment complexes and the "in-town"
area of the development, the stacking of modular units in a variegated way
may provide a partial solution, and the mixing of land uses promises still
more variation in the cityscape.
Both of these development areas, in effect, will look like dumbbells
lying across the maps of our metropolitan areas. A great deal of study would
have to be undertaken to see that the two areas complement each other
328.
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economically, socially, and fiscally. If the "out-town" component was geared
to young families, its educational emphasis would have to be on elementary
schools, outdoor recreation, and greenswards, while the "in-town" area
becomes a place of more diversity, perhaps with housing styles oriented to
single persons and older citizens. It would be a place with a greater variety
of urban forms, with centers for advanced learning, medical care, and
cultural activities.
This proposal would bring diverse types of people into a common
experience. Whereas we have currently zoned our metropolitan areas into
fragments and divided the fiscal resources of the metropolis, we could begin
to bring the pieces together again.
How should such communities be maintained and controlled? Again
the problem suggests the need for a diverse response. Future suburbs should
contain a variety of governmental forms, from participatory democracies to
professionally managed jurisdictions, in order to suit the inclinations of
p6ople to lead or follow, as their nature dictates.
Several recent programs of the federal government suggest that,
whether the focus of the federal program is the center city, the suburb, or
the fringe of the metropolis, interrelated problems keep occurring in all
three settings. Poverty, we now realize, is not confined to the ghetto but
exists in rural areas as well. Suburban schools are often just as regressive
as those in the city, and problems of drug use and crime do not stop at
the central city borders. Under the proposal, governmental attempts to
solve these problems will be facilitated; solutions could more readily be
transferred from one setting to another.
To some extent, the same lesson is being learned in our land use
programs. In 1970, Congress enacted the Uniform Relocation and Land Use
Acquisition Act m9 recognizing that if the government condemns 1.8 million
acres of land a year (as it has for all public purposes over the last two
decades), the fifty-odd federal programs involved should be governed by
some overall policies to compensate those who are displaced. Similarly, the
price paid for the land should not depend on which agency condemns it
or the program under which it is condemned but on its fair market value.
The Act does broaden the compensation which owners, lessees, and businessmen can receive for relocation expenses, but even that may not suffice.
If the objective is merely to move people out of an area while the land is
redeveloped, then what is needed is "re-relocation" payments to move them
back together again when the renewal process is complete. Such a concept
would be new to our legislation. Of course, some may choose not to move
back, but the option should be available. On the other hand, in the context
of the present proposal, it might not be necessary. The mixing of people
that would occur in the simultaneous redevelopment of the "out-town" and
329. 42 U.S.C.A. § 4601 (Supp. May 1971).
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"in-town" components may relieve the problem. However, the proposal
accepts the proposition that people should not be forced together. When
they do not take to their neighbors, mobility should be encouraged.
The organizational problems encountered in pairing off development
areas and in bridging the social and cultural gaps between them will be
formidable, but the threshold question as to designation of the areas may
well prove even more difficult, because the criteria used must relieve the
pressures of the suburban realty markets and still not result in excessive
expense. As indicated above, the Title X program confronted this problem
indirectly but never faced up to it. This constraint dictates that the "outtown" component be beyond the current urban fringe but well within the
predictable path of urbanization. Indications of a rapidly approaching
cityscape may be evaluated in economic terms-the length of tenure of the
residents in an area, increases of the price of raw land, the extent of taxation, and acquisition of land by speculators-all should be considered as
measures of incipient urbanization.
While the criteria used to designate the "in-town" component might
be the same as that currently used under the urban renewal program, it
should be noted that such criteria, even after the experience of 20 years,
remain vague and unclear. In effect, this program has been "going cheap"turning out ghetto residents and converting their land to nonresidential
uses primarily for the benefit of business interests. If the government
continues to use such land for redevelopment under this proposal, it is a
matter of equity that it should, at the same time, set aside more expensive
land (i.e., suburban land) for redevelopment as well. Under our "in-town"/
"out-town" proposal, involving both the cheapest and most expensive land,
parties interested in conventional renewal might more readily convince
the populace that the program was in their interests. Through such an
approach, the cost of the program would come into balance, and the
government would in effect be running a program which does not depend
on the availability of cheap slum land with little market value. The equities
of the situation certainly demand that some more comprehensive approach
be taken.
The effects of this proposal would be several: A diminution of the
fragmented nature of our metropolises into suburban and urban conditions,
increased access for the poor and non-white to jobs, housing, and the services
of the suburbs, and an end of the draining of our cities' affluence and
leadership into the suburbs (a trend which the present pattern of housebuilding only perpetuates).
If, however, we are to formulate a strategy for unifying city and
suburb-in a sense, by renewing both-our method of attack must first take
some of the real estate pressure off of the suburbs. The land grab must be
abated, so that some of this economic activity can be recbanneled to other
sectors of the metropolis. Given the difficulties of integrating the present
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suburbs, the answer we have suggested lies in focusing much of future
suburban development into new town areas, which may be either new
developments or more intensive development of existing suburban communities. Just as urban renewal succeeded best where the program created
discrete and harmonious neighborhoods recognized as such by residents
and surrounding suburbanites alike, this form of "suburban renewal" has
a fair chance of success when its advantages are visible and demonstrable
to the whole metropolis.
To accomplish this end, we must also employ a system of regional or
statewide zoning, or better still, land buffers and greenbelts-strips of land
where the development rights remain with the government (the land having
been condemned) or are controlled by the government through taxes, so
that the holder of the land loses his capital-gains tax incentive to sell to a
developer. In some places, these strips would free owners in existing suburbs
of the constant pressure to develop. This might be either a hardship or a
windfall in the appreciation of land values, depending on circumstances,
but will not be nearly the windfall accruing to owners holding near, in, or
around sites designated for new towns. Probably some method of appropriating more widely the benefits accruing to the owners would have to be
devised.30 There would have to be an apportionment if the initial solution
to the whole problem was not to condemn all such land in the name of a
new town corporation, much for the same reasons that land has heretofore
been condemned under urban renewal programs.
What is being proposed here is not attainable under the present system
of land use controls. Zoning alone, as we know it, will not suffice because,
even if instituted on a state or regional basis, the legal right to develop the
land has not been severed from the ownership of the property. This must
be done in order to remove the economic pressures on the zoning system.
There naturally would be still other pressures, but they would be less
intense than what currently exists. Of course, owners will still want to
develop property for their own uses, but further institutional forces, which
currently swamp the zoning scheme soon after its enactment, will not be
brought to bear on such people.
As for the land developers, merchant builders, and community builders
who have constituted the primary focus of this analysis, such a program
should provide opportunities to do what most want to do anyway-that is,
to move out of the building of residential units into more profitable sectors
of the building industry. We should use the experience which we have
330. We would strongly urge that community planning which emphasizes only
land use configurations does not begin to meet the real concerns of the residents as
they arrive on the tract. The rising costs of suburbanization, which must be distributed
between old and new residents, is one of the most difficult problems facing suburbia,
and comprehensive planning cannot afford to ignore the financial problems of the
suburbs: ,ho is to pay for the water lines, sewer pipes, schools, playgrounds, pars,
and other amenities that people expect near their homes?
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accumulated under urban renewal and foster the mixed use redevelopment
of the suburban and "in-town" new towns. The new town legislation currently provides the point of origin for such a program; it requires that small
builders be used where possible. The proclivity of small contractors is,
naturally enough, to become larger. They will cooperate with public sector
development if they think they can "move up" to other profitable forms of
commercial, public facility, and industrial construction at the same time.
Therefore, they should be amenable to a proposal permitting them to build
a mix of land uses in exchange for their cooperation with the government
in this proposal to revamp the land development process.
In building a coalition of economic interests behind such a proposal,
the public sector will have to pay a price, and that may well be in the form
of an increased subsidy for the financial institutions that do business with
the suburban builder. This has been shown to be a far more costly approach
for the government to take than just giving the money directly to the
builders. It has, however, the advantage of quickly institutionalizing the
program and consequently eliminating the need to create an established
clientele for the program. The proposal is an imperfect but reasonably
efficient one.

